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PuRPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 
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As I write this the weather makes me wish I were seeing you 
all at White Sulphur right now. 


I’m sure, however, that nature will be just as kind to all 
of us during the first week in September when our Annual Meet- 
ing is scheduled to be held at the Greenbrier. No words of mine 
are needed to convince those of our membership and their families 
who have been there of the preeminent suitability of this historic 
resort for our meeting. To those who have not, may I say that 
not to attend one of the Association’s meetings there is to miss 
an exceptional opportunity. 


The glorious beauty and the historical attributes of the place 
itself are intriguing, the program arranged is instructive and in- 
teresting and the enjoyment of the Association with our wonder- 
ful membership beggars description. 


And if you have not attended before, be sure such of your 
family as can, come with you. If for nothing else to make them 
proud you are a lawyer and the kind of lawyer you are. And 
there is plenty of “else” for them to enjoy. 

What the future, and indeed the immediate future, holds for 
this country and for voluntary associations such as ours within 
it is unknown to any of us. While we still have what we have 
let’s enjoy and improve it. 

Come prepared for instruction, relaxation and pure enjoy- 
ment. 

Discussions and possible action as to the future course of 
the Association itself are on the program and your ideas and 
experienced counsel are needed. 

May I see you there? 

Oscar J. Brown, 
President. 
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PROGRAM 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
1941 CoNVENTION—WHITE SULPHUR SPRINGS, WEST VIRGINIA 


SEPTEMBER 3RD, 4TH AND 5TH 


TUESDAY, SEPTEMBER 2, 1941 


Registration of Members and their Guests. 
President’s Social Hour. 
Meeting of Executive Committee. 


WEDNESDAY, SEPTEMBER 3, 1941 


9:00 A.M. Registration of Members and their Guests. 
9:30 A.M. Gavel. 
1. Reading of Minutes. 
2. Welcoming Address by Honorable Clarence W. Meadows, 
Attorney General of the State of West Virginia. 
3. Response for Association by Payne Karr, Seattle, Washington. 
4. Address of President. 
5. Address “Litigation and the Soldiers’ and Sailors’ Civil Relief 
Act of 1940” by John B. Martin, Philadelphia, Pennsylvania. 
6. Address “Federal Court Rules and Their Applicability to In- 
surance Litigation” by John L. Barton, Omaha, Nebraska. 
7. Report of Executive Committee. 
8. Report of Secretary. 
9. Report of Treasurer. 
10. Report of General Legislative Committee by Chairman F. B. 
Baylor, Lincoln, Nebraska. 
11. Report of Committee on Home Office Counsel by Chairman 
Hugh D. Combs, Baltimore, Maryland. 
12. Report of Committee on Life Insurance by Chairman Paul J. 
McGough, Minneapolis, Minnesota. 
13. Appointment of Nominating Committee. 
14. Announcements by Lowell White, Chairman of Entertainment 
Committee, and by Mrs. Willis Smith, Chairman of Ladies’ 
General Entertainment Committee. 
Adjournment. 
2:00 P.M. Ladies’ Golf Tournament. 
2:30 P.M. Symposium conducted by Committee on Practice and Procedure 
on Federal Rules of Practice, Alvin R. Christovich, New Orleans, 
Louisiana, Chairman. 
6:30 P.M. Spring Room—Social Hour. 
8:00 P.M. Dinner and Dancing. 
THURSDAY, SEPTEMBER 4, 1941 
9:30 A.M. 1. Report of Committee on Casualty Insurance by Chairman 


Melvin M. Roberts, Cleveland, Ohio. 
Report of Committee on Fidelity & Surety Law by Chairman 
Lester P. Dodd, Detroit, Michigan. 

Report of Committee on Fire and Marine Insurance by Chair- 
man W. Percy McDonald, Memphis, Tennessee. 
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PROGRAM 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
1941 ConvENTION—WHITE SULPHUR SPRINGS, WEST VIRGINIA 


SEPTEMBER 3RD, 4TH AND STH 


Report of Committee on Health & Accident Insurance by Chair- 
man Jewell Alexander, San Francisco, California. 

Report of Committee on Unauthorized Practice of Law by 
Chairman James T. Blair, Jefferson City, Missouri. 

Report of Committee on Workmen’s Compensation by Chair- 
man Kenneth B. Cope, Canton, Ohio. 

Address ‘Meeting Medical Proof” by Robert E. Dineen, 
Syracuse, New York. 

Address “The Trend of Decisions in Actions Between Husband 
and Wife for Personal Injury” by Clarence W. Heyl, Peoria, 
Illinois. 

Address “The Casualty Home Office Looks to Local Counsel 
for Better Public Relations” by Victor C. Gorton, Vice Presi- 
dent and General Counsel of Allstate Insurance Company, 
Chicago, Illinois. 

Report of Committee on Compulsory Automobile Insurance 
and Financial Responsibility Legislation by Chairman John L. 
Barton, Omaha, Nebraska. 

Report of Special Committee on Changes in Organization by 
William O. Reeder, St. Louis, Missouri. 


Adjournment. 

Men’s Golf Tournament. 

Bridge Party. 

Banquet, Entertainment and Dancing. 


FRIDAY, SEPTEMBER 5, 1941 


Report of Committee on Practice and Procedure by Chair- 
man Alvin R. Christovich, New Orleans, Louisiana. 

Address “May an Insurance Company Rely on the Allegations 
of a Complaint Against One of its Insureds in Deciding 
Whether the Case is One Within the Terms of the Policy?” 
by Lasher B. Gallagher, Los Angeles, California. 

Address “National Defense and American Economy” by James 
S. Kemper, Immediate Past President of U. S. Chamber of 
Commerce, President of Lumbermens Mutual Casualty Com- 
pany and American Motorists Insurance Company. 
Unfinished Business including action on Committees’ Reports. 
New Business. 

Report of Nominating Committee—Election. 

Introduction of New President and New Members of Execu- 
tive Committee. 

Report of Golf Committee. Presentation of Golf and Bridge 
Prizes. 


Adjournment by New President. 
2:30 P.M. Meeting of New Executive Committee. 


Page 5 
4, 
5. 
6. 
| 
8. 
9. 
|_| 
|_| 
2:00 P.M. 
2:30 P.M. 
8:00 P.M. 
9:30 A.M. 1. 
3. 
4. 
5. 
6. 
| 


INSURANCE COUNSEL JOURNAL July, 1941 


Convention Committees 


RECEPTION COMMITTEE 
The President and Mrs. Brown Syracuse, New York 
Mr. and Mrs. Oliver R. Beckwith Hartford, Connecticut 
Mr. and Mrs. Clarence F. Merrell Indianapolis, Indiana 
Mr. and Mrs. Royce G. Rowe : Chicago, Illinois 
Mr. and Mrs. Richard B. Montgomery, Jr New Orleans, Louisiana 
Mr. and Mrs. Robert M. Noll Marietta, Ohio 
Mr. and Mrs. George W. Yancey Birmingham, Alabama 
Mr. and Mrs. Thomas N. Bartlett Baltimore, Maryland 
Mr. and Mrs. F. B. Baylor Lincoln, Nebraska 
Mr. Pat H. Eager, Jr Jackson, Mississippi 
Mr. and Mrs. Wilson C. Jainsen Hartford, Connecticut 
Mr. and Mrs. William O. Reeder. St. Louis, Missouri 
Mr. and Mrs. Willis Smith Raleigh, North Carolina 
Mr. and Mrs. J. Mearl Sweitzer. ...Wausau, Wisconsin 
Mr. Joe G. Sweet San Francisco, California 
Mr. and Mrs. Gerald P. Hayes Milwaukee, Wisconsin 
Mr. and Mrs. Milo H. Crawford Detroit, Michigan 
Mr. and Mrs. Marion N. Chrestman_.____ Dallas, Texas 
Mr. P. E. Reeder Kansas City, Missouri 
Mr. and Mrs. J. Roy Dickie Pittsburgh, Pennsylvania 
Mr. and Mrs. Walter R. Mayne St. Louis, Missouri 


GENERAL ENTERTAINMENT COMMITTEE 
Mr. Lowell White, Chairman Denver, Colorado 
Mr. L. J. Carey, Vice-Chairman Detroit, Michigan 
Mr. Mark Townsend, Jr Jersey City, New Jersev 
Mrs. Robert W. Shackleford Tampa, Florida 
Mrs. H. Melvin Roberts Cleveland, Ohio 
Mrs. Walter Mayne St, Louis, Missouri 
Mr. J. B. Patterson Wichita, Kansas 
Mr. Richard B. Montgomery, Jr New Orleans, Louisiana 
Mr. Robert M. Noll Marietta, Ohio 


LADIES’ GENERAL ENTERTAINMENT COMMITTEE 
Mrs. Willis Smith, Chairman Raleigh, North Carolina 
Mrs. Robert W. Shackleford ' Tampa, Florida 
Mrs. H. Melvin Roberts Cleveland, Ohio 
Mrs. Walter Mayne St. Louis, Missouri 
Mrs. Kenneth P. Grubb Milwaukee, Wisconsin 
Mrs. Robert M. Nelson Memphis, Tennessee 


GOLF COMMITTEE 
Mr. Mark Townsend, Jr., Chairman Jersey City, New Jersey 
Mr. Pat H. Eager, Jr Jackson, Mississippi 
Mr. Alvin R. Christovich New Orleans, Louisiana 
Mr. John H. Anderson, Jr Raleigh, North Carolina 
Mr. J. Roy Dickie Pittsburgh, Pennsylvania 


CHESS COMMITTEE 


Mr. Stevens T. Mason, Chairman Detroit, Michigan 
Mr. John H. Skeen Baltimore, Maryland 
Mr. William E. Schenck New York, N. Y. 


LADIES’ GOLF COMMITTEE 
Mrs. H. Melvin Roberts, Chairman Cleveland, Ohio 
Mrs. Raymond N. Caverly New York City, New York 
Mrs. Lester P. Dodd Detroit, Michigan 
LADIES’ BRIDGE COMMITTEE 
Mrs. Walter Mayne, Chairman St. Louis, Missouri 
Mrs. Milo H. Crawford Detroit, Michigan 
Mrs. Gerald P. Hayes Milwaukee, Wisconsin 
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Vo. VIII Jury, 1941 No. 3 


ANNUAL MEETING OF ASSOCIATION 
TO BE HELD AT THE GREENBRIER, 
WHITE SULPHUR SPRINGS, WEST 
VIRGINIA, SEPTEMBER 3rd, 4th, 
AND Sth, 1941 


Write The Greenbrier Hotel, White Sul- 
phur Springs, West Virginia, and make your 
reservations for the 3rd, 4th and 5th of Sep- 
tember. The management of The Greenbrier 
has extended to the members of the Asso- 
ciation and their guests the same rates and 
privileges as extended the Association for the 
1940 meeting, namely, two persons occupy- 
ing double room, American plan, with pri- 
vate bath, $9 per day, and $10 per day per 
person American plan for a single room with 
private bath. Cottage accommodations will be 
$9.00 per day per person, American plan. 
Golf greens fees will be $2.00 per day per 
person, which will include locker in club 
house. Swimming pool charges will be fifty 
cents per swim, and tennis courts will be fifty 
cents per hour. These rates will be in effect 
a few days before and after the meeting. 


Convention Program will be found in this 
issue of the Journal. A review of this program 
guarantees interesting and instructive ad- 
dresses and discussions at each session of the 
meeting. 
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Your pleasure and entertainment in the 
afternoon and evening of each day of the 
Convention have been wisely provided for by 
President Brown by the appointment of 
Lowell White of Denver as Chairman of the 
Entertainment Committee and the fellow 
members of his committee: Mark Townsend, 
Jr., of Jersey.City as Chairman of the Golf 
Committee; Mrs. H. Melvin Roberts of Cleve- 
land, Ohio, as Chairman of the Ladies Golf 
Committee; Mrs. Walter Mayne of St. Louis, 
as Chairman of the Ladies Bridge Commit- 
tee, and Mrs. Willis Smith of Raleigh, N. C., 
as Chairman of the Ladies General Entertain- 
ment Committee. The Convention Commit- 
tee Chairmen whose names I have mentioned 
have the assistance of members of their re- 
spective committees, whose names appear in 
the January issue of the Journal. 

To the members who attended the 1940 
meeting at The Greenbrier in White Sulphur 
Springs, West Virginia, I need say no more— 
you will attend if it is possible for you to do 
so. To members who have never attended, I 
urge you to attend, for I am sure if you do 
you wll not voluntarly again miss a meeting 
of the Association. 

*x* * * 


INADVERTENT REMARKS OF TRIAL 
JUDGE WITH REFERENCE TO LIA- 

BILITY INSURANCE IN PERSONAL 

INJURY CASES 

All of us who have defended personal in- 
jury cases on behalf of the liability insurance 
carrier have been confronted from time to 
time with highly prejudicial attempts on the 
part of our adversaries to get to the jury the 
fact that the defendant is protected by such 
insurance. These attempts have been made in 
the guise of questions to witnesses, voluntary 
answers of unfriendly witnesses, innuendo, 
and arguments to the jury. When the exist- 
ence of such insurance can shed no light on 


_any legitimate issue involved on the trial of 


the case, the injection of insurance into the 
minds of the jury by such tactics has been 
held by the Supreme Court of Alabama to be 
so highly prejudicial as to be incapable of 
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eradication by any action on the part of the 
trial court. 


Thus in the case of Standridge v. Martin, 
203 Ala. 486, 84 So. 266, it was held that 
argument to the jury by counsel that the de- 
fendant was protected by insurance indem- 
nity is so subtle and seductive that the evil 
effects thereof cannot be removed by its ex- 
clusion from the jury with instructions to 
disregard it, and consequently the verdict 
should be set aside. The Court in part said: 


“There can scarcely be made to a jury 
a more seductive and insidious suggestion 
than that a verdict for damages against the 
defendant before them will be visited, not 
upon that defendant, but upon some invis- 
ible corporation whose business it is to 
stand for and pay such damages. Such a 
suggestion, once lodged in the minds of the 
jury is almost certain to stick in their con- 
sciousness, and to have its effect upon their 
verdict regardless of any theoretical ex- 
clusion of it by the trial judge. 

“Tn such cases the obvious, and indeed 
the only, remedy is to set aside the verdict 
and order another trial. See excellent dis- 
cussion of this subject, with a review of au- 
thority by Crum, J., in A. I. & F. Co. v. 
Benenante, 11 Ala. App. 644, 66 So. 942.” 


See also the case of Edwards v. Earnest, 
206 Ala. 1, 89 So. 729. 


We have been unable to find any reported 
case where a trial judge by his remarks has 
gotten to the jury the suggestion of insurance. 
However, in our own personal experience, we 
have had two cases in which, innocently and 
‘through inadvertence we are sure, the trial 
judge made statements to the jury provocative 
in the minds of the jury of one conclusion 
only, namely, that the defendant was protect- 
ed by insurance. 


In the first case, the trial judge was fur- 
nished with the name of the insurance com- 
pany prior to his qualifying the jury. We 
might add that this is the practice in Ala- 
bama where insurance is involved because 
under the decisions of our Supreme Court 
plaintiff has the right to require the court to 
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ascertain whether any of the jurors are em- 
ployees, officers, or stockholders of the insur- 
ance company. Furnishing the name of the 
company to the court in advance forestalls 
the unusually loud request on the part of 
plaintiff's counsel that the jury be qualified 
as to the insurance company. 

It so happens in the case referred to, that 
the name of the insurance carrier, Bruce 
Dodson & Company, did not reveal to the 
uninitiated that it was an insurance company. 
Imagine our surprise and shock when we 
heard his Honor in qualifying the jurors say: 
“Are any of you employees, stockholders or 
officers in Bruce Dodson & Company,” and 
then he added gratuitously “the insurance 
company!” 

Exception was taken, motion for mistrial 
and continuance of the case was made and 
overruled and exception was taken. The jury 
returned a verdict in favor of the plaintiff 
disproportionately large to the actual injuries 
sustained by him. An appeal was taken to the 
Supreme Court, but inasmuch as that court 
was of opinion that the trial court erred for 
reversal in refusing to give at the defendant’s 
request in writing the general affirmative 
charge, the question of ineradicable error rais- 
ed by the gratuitous suggestion by the trial 
court that Bruce Dodson & Company was the 
insurance company was left undecided. 

The other case occurred only recently. The 
plaintiff, a passenger on a bus, sued the car- 
rier and its insurer under the Alabama Motor 
Carrier Act of 1939 for the loss of a leg in 
a collision between the bus and an automo- 
bile. Before entering upon the trial the bus 
company moved the court to strike the 
insurance company as a party defendant on 
the ground in substance that at the time of 
the accident the bus company was engaged 
in interstate commerce, and that the Ala- 
bama Motor Carrier Act had no application. 
The plaintiffs demurrer to the motion was 
sustained. However, after it was shown by 
the undisputed evidence that the bus com- 
pany was at the time of the accident engaged 
in interstate commerce, the court granted the 
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motion, struck the insurance company as a 
party defendant, and then, unfortunately for 
the defendant bus company, attempted to 
give the jury the reason for his action. His 
explanation definitely lodged in the minds of 
the jury that although the insurance company 
had been stricken as a defendant nevertheless 
the defendant, as an interstate carrier, was 
protected by insurance. He said, among other 
things: 


“The reason for that (striking the de- 
fendant Insurance Company) is that the 
testimony in this case shows that this de- 
fendant is a carrier, engaged in interstate 
commerce, handling passengers from one 
state to another, and the Interstate Com- 
merce Commission’ of the United States 
regulates all carriers which move in inter- 
state commerce; the Alabama Public Serv- 
ice Commission regulates them when they 
are strictly intrastate and don’t have any- 
thing to do with any interstate passengers, 
so, under the law, since the Interstate Com- 
merce Commission has taken the field with 
reference to insurance on interstate carriers 
and requires all interstate carriers to take 


out insurance to protect anybody that is in- 
jured, then the State does not have any le- 
gal right or authority to undertake to make 
any regulations as to strictly interstate car- 


riers. . . . Therefore, anything that is said 
in the complaint about any requirement of 
the Alabama Public Service Commission re- 
quiring insurance to be taken out has no 
proper place in this case, for the reason 
that the field has already been taken by 
the Interstate Commerce Commission of the 
United States, which requires all interstate 
carriers to take out insurance, and since 
the Interstate Commerce Commission has 
gone into that subject and taken that field, 
then the State wouldn’t have any right to 
make any regulation which affects a car- 
rier which carries interstate passengers.” 


Exception was taken and motion for a mis- 
trial and continuance was overruled. 

To make matters worse, in an abortive ef- 
fort to purge from the minds of the jury the 
effect of his own unfortunate words, the court 
in his oral charge iterated and reiterated his 
words with instructions to the jury that they 
should disregard and pay no attention to them. 
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This, of course, had the tendency of magni- 
fying and emphasizing the question of insur- 
ance. The jury retired and after a time 
brought in a grossly excessive verdict. Mo- 
tion for a new trial is now pending. 


Yes, the defendant insurance company 
was stricken as a party defendant, but even 
the most incredulous persons could not help 
but know that under the court’s statement to 
the jury, the jury was thoroughly imbued 
with the idea that a “verdict for damages 
against the defendant before them,” the bus 
company would be visited, not upon that de- 
fendant, but upon some invisible corporation, 
whose business it is to stand for and pay such 
damages.” Standridge v. Martin, supra. 

Our Supreme Court has had before it for 
review improper remarks of trial judges made 
in the presence and hearing of the jury, and 
the effects thereof; and the same rulings have 
been made in such cases as in the case of re- 
marks made by attorneys in arguments to 
juries. Thus, in the case of Rogers v. Smith, 
184 Ala. 506, 63 So. 530, it was shown that 
the trial court said to a witness, while exam- 
ining him on his own motion, “I want the 
truth; I will put you in jail,” and then asked 
questions pertaining to the case. The court 
repeated practically the same thing with ref- 
erence to another witness. While still another 
witness was being examined by the court, and 
after the court asked him several questions, 
the court remarked, “I wouldn’t believe a ne- 
gro any quicker than a pink-eyed rabbit.” 
Following this, the Court made the remark 
to the jury not to pay any attention to his 
remark. It appears that the only exception 
reserved was the exception and objection to 
the statement of the Court to the jury not to 
pay any attention to his remark. Justice De- 
Graffenreid, speaking for the Supreme Court, 
said: 


“During the progress of the trial the 
trial judge, in the presence and hearing of 
the jury, made certain remarks relative 
to some of the appellant’s witnesses which 
plainly indicated that the trial judge 
disbelieved their testimony. These re- 


Page 10. 


marks of the trial judge were confessedly 
improper, and in making them, the trial 
judge palpably exceeded the limits of judi- 
cial discretion. We direct attention to the 
fact that these remarks of the trial judge 
are not assigned as error. We also direct at- 
tention to the fact that the appellant did 
not move for a discharge of the jury on 
account of these remarks of the trial judge 
and that he did not make these remarks 
a ground for his motion for a new trial. 

After the trial judge had made the re- 
marks above referred to, he told the jury, 
in effect, to pay no attention to his said 
remarks. This latter statement of the trial 
judge to the jury is made the subject of 
an assignment of error. We are satisfied 
that the direction of the trial judge to the 
jury not to consider his said remarks did 
not cure the situation which the unfortu- 
nate remarks had created; but this latter 
statement—the one here assigned as error 
—did, in some degree, tend to alleviate the 
situation. The latter statement was cer- 
tainly not unfavorable to the cause of ap- 
pellant. The trial judge, when he remarked 
in the hearing of the jury that he did not 
believe some of appellant’s witnesses, ran 
a hot iron into appellant’s case, and ap- 
pellant should then and there have moved 
for a discharge of the jury. He might, also, 
have made the said remarks of the trial 
judge a ground of his motion for a new 
trial. This he did not do. 

“When the trial judge directed the jury 
not to regard anything that he had said 
about witnesses, he poured oil into the 
wound which he had inflicted upon appel- 
lant’s case. We cannot reverse this case 
on account of the oil. We are not asked 
to do so on account of the hot iron. The 
oil probably did not cure the wound which 
the hot iron inflicted; but it did show some 
tendency to heal the sore.” 


See also the case of Finney v. Long, 216 
Ala. 631, 114 So. 200; also 64 C. J. 90, 
Section 91. 

In a discussion of the subject of curing the 
impropriety of the trial judge’s conduct or 
remarks by instructions to the jury to dis- 
regard them, it is said in 64 C. J. 103, Sec- 
tion 108: 


“|. . But where a remark or conduct is 
so prejudicial that the impression thereby 
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produced in the minds of the jurors can- 
not reasonably be expected to be removed 
by an admonition or corrective statement, 
the impropriety is not thereby removed. An 
admonition to disregard previous impro- 
prieties, or a correction of them, is not it- 
self ordinarily improper or objectionable, 
but if the judge in attempting to correct an 
impression produced by prior improper re- 
marks or conduct succeeds only in reiter- 
ating or emphasizing it, or on the other 
hand goes so far as to leave a contrary and 
equally improper impression, improprieties 
still exist.” 


In the case of Kramer v. Northwestern El. 
Co., 98 S. W. 96 (Minn.), it was shown that 
during the trial certain evidence was object- 
ed to and the court overruled the objection, 
saying gratuitously “I prefer, counsel, that if 
there is to be any stealing done on techni- 
calities that the Supreme Court say so.” Ex- 
ception was taken to said language and the 
Court did not again refer thereto until de- 
livering his charge to the jury, at which time 
he stated he had inadvertently made the re- 
mark, that he did not mean to express by the 
remark, “any opinion or refer at all to the 
merits of this action, and I instruct you now, 
gentlemen to disregard any such remark upon 
the part of the court, and decide the case 
fairly and impartially upon the evidence in 
this case. I trust there is no occasion for any 
prejudice or bias on the part of the jury, but 
that you will consider this case fairly upon 
the evidence, and endeavor to arrive at a 
correct and just verdict.”” The Supreme Court 
of Minnesota said among other things: 


“Appellant was entitled to a fair and un- 
prejudiced submission of those issues to the 
jury. It does not matter that the objec- 
tions may have seemed to be technical. 
They were undoubtedly made in good faith, 
in the belief that appellant was entitled 
to raise the question of law thereby pre- 
sented, and the effect of the Court’s re- 
marks was to indicate to the jury that the 
presiding judge did not propose by his 
rulings to assist appellant in committing 
larceny of the wheat in question unless di- 
rected by the ruling of the higher court. 
Undoubtedly the learned judge spoke hast- 
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ily and without intending to influence the 
jury, and subsequent reflection convinced 
him that possibly his words might have 
been misunderstood, and so very properly 
made an effort to remove their effect in 
charging the jury. But the meaning of the 
language was so pointed that it is evident 
the effect had been produced —the jury 
had perceived the bent of the court’s mind, 
and it was not possible to eradicate the im- 
pression so as to place the jurors in that 
unbiased and disinterested state of mind 
which would enable them to fairly pass 
upon the issue before them; and for this 
error a new trial must be granted.” 


The Supreme Court (Appellate Division) 
of New York in the case of Davidson v. Her- 
ring, 48 N.Y.S. 760, held that the error in re- 
marks of court, in an action by a female 
claiming to have been assaulted by defendant 
with intent to corrupt her, that proceedings 
should be taken before the grand jury in the 
matter, is not cured by a caution to the jury 
not to consider the remarks, or what they 
thought the court might think about the mat- 
ter. 

In the case of Nadler v. Willen, 190 N. Y. 
S. 577, the Supreme Court of New York, 
Appellate Division, held that where the trial 
judge elicited from a witness, even though 
inadvertently, the fact that the witness had 
recovered on his claim against defendant aris- 
ing out of the same accident, such testimony 
was so prejudicial to the defendant that its 
effect could not be eliminated by an instruc- 
tion to disregard it, and defendant was en- 
titled to have a mistrial declared. The Court 
said in part: 


“We think the defendant’s motion for a 
mistrial should have been granted. While 
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it was unnecessary, it was not improper for 
plaintiff to bring out the fact that witness- 
es proffered by him were disinterested and 
free from bias to the extent that they had 
no present claim against the defendant, and 
to this course defendant’s counsel appar- 
ently assented. It would also have been 
permissible for defendant to refute the evi- 
dence that the witness’ claim against de- 
fendant had been disposed of. The manner, 
however, of its disposition, that is to say, 
whether the result was favorable or unfav- 
orable to the defendant, was wholly imma- 
terial and irrelevant, and an answer to a 
question designed to elicit that informa- 
tion would have been manifestly prejudi- 
cial to the one or the other party as the 
case might be. Yet this was precisely the 
import of the question of the learned court 
below—inadvertently no doubt though it 
may have been. 


“Tt is almost axiomatic that to the lay 
mind the fact that a claim arising out of 
the same accident had previously been ad- 
judicated unfavorably to the defendant is 
prejudicial to the latter’s contentions and 
position in the instant controversy. Jt is un- 
necessary to advert to the numerous cases 
in which incidents far less significant 

_ against the interests of one or the other 
party have been held to require that a mis- 
trial be declared.” 


In Swan v. Kenough, 54 N. Y. S. 474 (Su- 
preme Court, Appellate Division), it was held 
that the remark of the court to counsel, in 
ruling on a question raised, that “I mean to 
throw this action out of Court the first op- 
portunity” is reversible error, and this though 
he charged the jury not to pay any attention 
to what he had said to counsel, since the 
charge did not neutralize the effect of the 
remark. 


ANNUAL CONVENTION 
White Sulphur Springs, West Virginia 
September 3, 4, 5, 1941 
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SUMMARY OF THE REPORT OF TREASURER 
TO JULY 1, 1941 


RECEIPTS 
Sept. 12, 1940 Harvey E. White, Treasurer, Transfer of Funds 


Oct. 18, 1940 Harvey E. White, Treasurer, Transfer of Funds 


Dec. 7, 1940 Richard B. Montgomery, Jr., Secretary 


Jan. 20, 1941 Refund premium on bond of Harvey E. White. 
Feb. 6, 1941 Richard B. Montgomery, Jr., Secretary 


$18,352.28 
10,033.28 


Total Transfer of Funds 
Total Receipts 


$28,385.56 


EXPENDITURES 


Convention, 1940, White Sulphur Springs 


Secretary, expense 
Assistant Secretary, salary 
President, expense 


Treasurer, expense 
Jeurnal 


Incidentals 


Printing and Stationery 
Legislative Committee, expense 
Winter Meeting, 1941 


Convention, 1941 (badges for members) 


Total Expenditures 


RECAPITULATION 


Total Receipts and Transfer of Funds 


Total Expenditures 
Balance on hand, July 1, 1941. 


The above balance, $17,418.23 is deposited as follows: 


The Peoples Banking & Trust Company, Marietta, Ohio, 
Savings Account, 2% interest 


The Dime Savings Society, Marietta, Ohio, 
Savings Account, 2% interest 


The Citizens Bank Company, Beverly, Ohio, 


Savings Account, 2% interest 
The Peoples Banking & Trust Company, Marietta, Ohio, 
the balance, checking account 


Respectfully submitted, 
R. M. Nott, Treasurer. 
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$13,005.76 
5,346.52 


$18,352.28 


3,000.00 
33.28 
7,000.00 


$10.033.28 


$ 2,879.79 
1,175.22 
1,474.27 

189.75 
125.37 
2,189.57 


$10,967.33 


$28,385.56 
10,967.33 


$17,418.23 
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Report of the Home Office Counsel Committee 


HE Home Office Counsel Committee has 

not been called upon during the year for 
help in the solution of any problems. The 
Committee understands that it is not required 
to function unless asked to do so. 

It has been suggested that the Committee 
should meet during the annual convention 
and discuss related subjects which affect the 
daily conduct of the insurance business. Your 
Committee proposes to hold this meeting and 
will consider any matters which are suggested 
and brought to its attention. 

The question arises as to whether a Home 
Office Counsel Committee is necessary and 
should be continued. Your Committee feels 
that no harm can be done by the continuance 
of the Committee, and occasion may arise on 


which some good might be accomplished, al- 
though no problems have been referred to it 
during this year. 

The Committee is composed of representa- 
tives of insurance companies from all parts 
of the country, and is immediately available 
for any work, within its scope, which it may 
be requested to perform. 

Hucu D. Comps, Chairman 
Joun A. LUHN 

Victor C. GorTON 

GrorcE L. NAUGHT 

Patrick F. BURKE 
BERKELEY Cox 

Price H. Topprnc 
RAYMOND N. CAVERLY 
FLETCHER B. COLEMAN 


Report of Committee on Fire and Marine Insurance 


HE Committee directs the attention of 
the Association to the conditions in the 
American Marine Insurance Market brought 
about by the Second World War. European 
Markets are practically non-existent. This 
means that American Underwriters will have 


‘to furnish a market and assure American 


ship-owners, importers, and exporters that 
they will have protection. 


The United States Maritime Commission 
was authorized by an Amendment in 1940, 
to provide insurance and re-insurance under 
certain conditions for Maritime risks. The 
sum of Forty Million ($40,000,000) dollars 
was placed in a revolving fund with which to 
operate the business. The Commission has 
not functioned under this authority and prob- 
ably will not as long as the commercial mar- 
ket is sufficient. Additional underwriting in 
the United States Market is bound to bring 
litigation involving Maritime Insurance. 


The years of 1941-1942 will develop an 
increased interest in Fire and Marine In- 
surance, 

It is suggested that members of the incom- 
ing Committee be selected in close proximity, 
geographically, to each other, so committee 
conferences can be held during the year. It 
would be expedient if certain members of the 
new committee specialized in Admiralty prac- 
tice. 

The United States Supreme Court has ren- 


dered no decisions during 1940-1941—affect- 
ing fire or marine insurance. Certiorari was 
denied without opinion in four cases: 


1 


United States Supreme Court No. 307. 
Royal Insurance Co. Ltd., vs. Smith, C.C. 
A. 9th, 111 Fed (2d) 667. Certiorari filed 
August 6th, 1940, denied October 14, 1940. 


The question was insurable interest ,—lease- 
hold, month to month tenancy—rescission of 
policy by reason of fraud as to the insured’s 
interest. 


2 


United States Supreme Court No. 365, 
National Union Fire Insurance Company 
vs. Eggers et al, 5th C.C.A. 112 Fed. (2nd) 
347. Petition for certiorari filed August 
22nd, 1940; denied October 14th, 1940. 


The question was. Marine Insurance—hull 
policy, barge in collision while being towed 
by tug—effect of common ownership. 


3 
United States Supreme Court No. 987, 


Sabine Towing Co. vs. Continental Insur- 
ance Inc. 5th Circ. 117 Fed (2nd) 694. 
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Petition for certiorari filed—denied May 
26th, 1941. 


This suit arose following the loss of the 
Steam Tug Coney. Suit on two insurance 
policies to recover losses. 


“Suit on two insurance policies to recover 
losses and expenses incurred by insured in 
- connection with the loss of a steam tug, 
and, in addition, the costs of prosecuting 
and defending suits brought on account 
thereof. The policies provided that insurer 
would “make good to the assured ** such 
loss and/or damages and/or expenses as 
the assured shall without fault or privity 
on the part of the assured become liable 
to pay and shall pay not exceeding the 
amount of this policy.” Held, “actual 
fault or privity” have the same meaning 
and effect as when used in American stat- 
utes—they relieve the owner of personal 
liability where he has not been personally 
negligent or privy to the negligence of his 
servant or agents, where in short the negli- 
gence or fault which causes the injury is 
attributable to him, not personally, but only 
under the doctrine of respondeat superior. 
Judgment for defendant. 


United States Supreme Court No. 988, 
New York and Cuba Steamship Co. vs. 
Continental Insurance, 117 Fed. (2nd) 404. 
Certiorari denied May 26th, 1941. 


This involved the burning of the Steamship 
Morro Castle, while enroute from Havanna to 
New York in the early morning of September 
28th, 1934. 


“Libel against insurer for reimburse- 
ment for losses and expenses sustained by 
libellant as result of fire on Morro Castle. 
The policy agreed to “make good to the 
assured *** all such loss and/or damage 
and/or expenses as the assured, without 
their actual fault or privity, shall have be- 
come liable to pay ***.” The Federal Dis- 
trict Court found for libellant—that the 
losses did not arise from the act or neglect 
of libellant or its managing officers; on ap- 
peal it was held that there was such actual 
fault or privity of libellant in the violation 
of safety statutes as to take the loss outside 
the scope of the policy. 
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The Committee directs attention to the fol- 


lowing decisions of Appellate Courts decided 
during 1940-1941. 


MARINE INSURANCE 

U. S. Peach Orchard Coal Co. vs. Steam- 
boat “Donald T. Wright,” et al, 30 F. Supp. 
610 (Ky. 1939). U.S. Jeffcott vs. Aetna 
Ins. Co. 32 F. Supp 409 (N. Y. 1940). 
U. S. New York & Cuba Mail Steamship 
Co. vs. Continental Insurance Co. of City 
of N. Y. 32 F. Supp. 251, 117 F. (2d) 404, 
C.C.A. 2nd (N.Y. 1941). U. S. Baggaley vs. 
Aetna Insurance Co. 111 F. (2d) 134, C. 
C. A. 7th, (Ill. 1940). Ralli Bros. Ltd. et 
ai. vs. Isthmian Steamhsip Co. et al, 35 
Supp. 986 (Md. 1940). U.S. Continental 
Ins. Co. vs. Sabine Towing Inc. 117 F. (2d) 
694, C.C.A. 5th (Texas 1941). U.S. Hecht 
Levis & Kahn Inc. vs. New Zealand In- 
surance Co. F.R.D. 593 (N.Y. 1941). U.S. 
Munson Line Inc. vs. Vervliet et al. New 
York 1941. U.S. Insurance Company of 
North America et al. vs. British India 
Steam Navigation Co., Ltd. 38 F. Supp. 47 
(La. 1941). U.S. Export Steamship Corp. 
et al. vs. American Insurance Co. et al. 35 
F. Supp. 422 (N.Y. 1940). 


FIRE INSURANCE 

Hostile or friendly fires: (Wis) Home 
Mutual B & L Assn, vs. Northwestern Nat. 
Ins. Co. 295 N. W. 707 (1941). Conceal- 
ment or misrepresentation. (Ill) Henry vs. 
East & W. Ins. Co. 309 Ill. App. 434 
(1941). (Tenn.) Jackson vs. Farmers Mut. 
Ins. Co. (1941). Fraud or False Swearing. 
(Ga.) American Alliance Ins. Co. vs. Pyle 
8 S.E. (2d) 154 (1940). (Ill.) Appa vs. 
The Pennsylvania F. Ins. Co., 30 N.E. (2d) 
100, (1940); (N.M.) New Brunswick F. 
Ins. Co. (1941). (Iowa) Unconditional & 
Sole Ownership. Ross vs. Automobile Ins. 
Co. 292 N.W. 893 (1940). (Mich.) Katzin 
vs. Fidelity & Guar. F. Corp. 295 N.W. 
465 (1940). (Mo.) Russell vs. Southeast 
Mo. Mut. F. Ins. Co. 146 S.W. (2d) 674 
(1940). (N.Y.) Fuessler vs. Chautauqua 
Co. P.F.R. Assn. 23 N.Y.S. (2d) 288, 
(1940). (Wis) Miller vs. Yorkshire Ins. 
Co. 297 N.W. 377 (1941). Fee Simple. 
(Colo) French vs. Patriotic Ins. Co. 111 P. 
(2d) 893, (1941). (Ga) Liverpool & L & 
G Ins. Co. Ltd. vs. Stuart. 14 S.E. (2d) 
78, (1941). Assignment before Loss. 
(N.Y.) Ray vs. Canton Coop F. Ins. Co. 
23 N.Y.S. (2d) 329 (1940). Other Insur- 
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ance—knowledge. (Ga.) Superior F. Ins. 
Co. vs. Peters, 10 S.E. (2d) 94, (1940). 
Increase in Hazard. (Wis) Home Mutual 
B & L Assn. vs. Northwestern Natl. Ins. 
Co. 295 N.W. 707, (1941). Vacancy Un- 
occupancy. (Cal) Foley vs. Sonoma Co. 
F. Mut. F. Ins. Co. 108 P (2d) 939, 
(1941). Nazzaro vs. Globe & R. Ins. Co. 
12 A(2d) 697 (1940). Fall of Building. 
(Ga) Southern F. Ins. Co. vs. Crowe, 10 
S.E. (2d) 132, (1940). (Ga) Atlantic Mut. 
F. Ins. Co: vs. Pruitt, 8 S.E. (2d) 427, 
(1940). Waiver. U. S. Sundquist vs. 
Camden F. Ins. Assn. C.C.A. 7th .(IIl. 
1941). (Ill.) Colonial F. Und. vs. German 
31 N.E. (2d) 68, (1941). (Miss.) Liver- 
pool L & G Ins. Co. vs. DeLaney, 200 So. 
440 (1941). (N.Y.) Ray vs. Canton Coop 
F. Ins. Co. 23 N.Y.S. (2d) 329. (1940). 
(Tex.) New York F. Ins. Co. vs. Reed, 138 
S.W. (2d) 138, (1940). Mortgage clause. 
(Kan.) Robinson vs. Brewinger, 107 P. 
(2d) 688 (1940). Subrogation—Miscel- 
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laneous. (Mich.) McAlpine vs. State Mut. 
F. Ins. Co. 295 N.W. 224 (1940). Notice 
and Proof of Claim. U.S. American Home 
F. Assur. Co. vs. Hargrove, 109 S(2d) 86, 
C.C.A. 10th (Okla.) (1940). Waiver of 
Proof of Loss. (Mich.) Johnson vs. Man- 
hattan F. & M. Ins. Co. 293 N. W. 747 
(1940). (Tex.) Hartford F. Ins. Co. vs. 
LaMon, 149 S.W. (2d) 157 (1941). Suit 
on Policy. (N.M.) Turner vs. New Bruns- 
wick F. Ins. Co. 112 P. (2d) 511 (1941). 
(Ga.) Gibralter F. & M. Ins. Co. vs. Lanier 
13 S.E. (2d) 27 (1941). (Minn.) Mirun- 
czak vs. Michigan Farmers Mut. F. Ins. 
Co. 291 N.W. 224 (1940). 


Respectfully submitted, 


W. Percy McDonatp, Chairman 
J. Harry LABrum 

Tuomas F, Mount 

Cassius E. GaTEs 

Benj. W. YANCEY 

Wo. O. Reever, Ex-Officio 


Report of the Committee on the Unauthorized Practice 
of Law 


OUR Committee on Unauthorized Prac- 

tice of Law has held no formal meeting 
during the year, but has kept closely in 
touch with the activities which have been 
going on in the field properly of interest to 
the Association. 

An investigation of the activities of the 
various committees dealing with the unau- 
thorized practice of law brings no new de- 
velopment of outstanding interest. The 
agreement between the American Bar Asso- 
ciation and the insurance companies seems 
to be working in a satisfactory manner. There 
seems to be a lack of any real new problems 
in this field and for that reason the Commit- 
tee did not deem it necessary to call a meet- 
ing of the Committee. 

It was the opinion of the Committee, that 
this Committee at best is a stand-by commit- 
tee, the activities of which ought only be 


called into being when there is some definite 
problem to be dealt with. Such a problem 
has not been apparent so far this year. 
While there seems to be no active work 
which profitably may be done by the Com- 
mittee upon Unauthorized Practice of Law of 
this Association, your Committee recommends 
that such a Committee be continued in order 
that such problems as arise in the future may 
be properly dealt with by the Association. 


Respectfully submitted, 


James T. Bratr, Jr., Chairman 
Mark TOWNSEND, JR. 

G. BLouNT 

WILLIAM YANCEY 

Wayne ELy 

R. HAWxHURST 

G. L. REEVvEs 

Royce G. Rowe, Ex-Officio 
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Report of Committee on Workmen’s Compensation 


N view of the variance in the different 

Workmen’s Compensation Acts, it is some- 
what difficult to select a subject of common 
and general interest for consideration and at- 
tention by members of the association. Re- 
habilitation of an injured employee, however, 
should be an important, necessary, and vital 
phase and function of every Workmen’s Com- 
pensation Act. The application of the original 
and increasingly burdensome theory of pro- 
tection of the pocketbook of an injured em- 
ployee during his period of disability, to the 
exclusion of the consideration of all other re- 
lated matters in this field, has tended to over- 
shadow and black out what should be one of 
the most important features of the operation 
of the various acts, viz., the restoration to 
the injured employee of his earning capacity 
and ability to produce. In this generaliza- 
tion, of course, it is recognized that there are 
many cases where rehabilitation from a physi- 
cal standpoint is an established and recognized 
impossibility; on the other hand, there are 
innumerable cases within the experience of 
each of us which are on the borderline wherein 
steps could and should be taken to restore by 
medical treatment and any other means pos- 
sible, an injured employee to industrial use- 
fulness. 

Your Committee felt that a subject discus- 
sing one aspect of industrial rehabilitation 
would perhaps be of particular relevancy and 
pertinency at the present time, in view of the 
recognized and urgent need to utilize every 
source and means of increasing production, 
not the least important part of which program 
is the man power to carry it into effect. It 
was with this thought in mind, therefore, 
that the committee has selected for study the 
subject considering the duty of an injured 
employee to submit to an operation or to take 
other measures to restore earning capacity. 

The first question which presents itself in 
determining when an injured employee owes 
a duty to submit to surgical treatment in an 
effort toward rehabilitation, involves a con- 
sideration of the various circumstances under 
which courts have acted to compel submission 
by the injured employee to surgical treatment. 
In many jurisdictions there have been legis- 
lative enactments imposing on the injured em- 
ployee the duty to submit to surgical treat- 
ment. Typical of these statutes is that of 


Kentucky, which provides: 


“No compensation shall be payable for 
the death or disability of an employee if 
his death is caused or if and in so far as 
his disability may be aggravated, caused 
or continued, by an unreasonable refusal, 
failure or neglect to submit to or follow 
any competent surgical treatment or medi- 
cal aid or advice.” Ky. St. Sec. 4886. 


Again in Colorado, 1935 C.S.A.c 97, Sec. 
360 provides: 


“Tf any employee . . . shall refuse to 
submit to such . . . surgical treatment as is 
reasonably essential to promote his re- 
covery, the commission may, in its dis- 
cretion, reduce or suspend the compensation 
of any such injured employee.” 


No effort is made in the present discussion 
to differentiate between those jurisdictions 
with explicit statutory provisions and those 
without statutory enactment on this subject. 

For the most part each case is determined 
on its own facts by the application of certain 
general concepts. It will be impossible to 
examine all of the cases dealing with the 
question, but an examination of a few should 
indicate the principles which are applied, as 
well as the general trend of the decisions. A 
much-quoted statement concerning the obli- 
gation of the injured employee to submit to 
an operation is that of Lord M’Laren found 
in the case of Donnelly vs. William Baird & 
Co., 1 B.W.C.C. (Scot.) 95 as follows: 


“There is, of course, no question of com- 
pelling the party to submit to an operation. 
The question is whether a party who de- 
clines to undergo what would be described 
by experts as a reasonable and safe opera- 
tion is to be considered as a sufferer from 
the effect of an injury received in the 
course of his employment, or whether his 
suffering and consequent inability to work 
at his trade ought not to be attributed to 
his voluntary action in declining to avail 
himself of reasonable surgical treatment. 
. . . In view of the great diversity of cases 
raising this question, I can see no general 
principle except this, that if the operation 
is not attended with danger to life or health, 
or extraordinary suffering, and if, accord- 
ing to the best medical or surgical opinion, 


ait 


by 
H 
At 
en 
ev 
fo 
Fl 
10 
in) 
on 
tes 
pe 
thi 
Ac 
43 
the 
tio 
wa 
mé 
In 
Fe 
pel 
em 
tio 
fre 
to 
fra 
tek 
Ge 
po: 
bre 
im 
the 
fift 
ple 
tio 
wa 
inj 
in 
93 
Ki 
hot 


41 


July, 1941 


the operation offers a reasonable prospect 
of restoration or relief from the incapacity 
from which the workman is suffering, then 
he must either submit to the operation or 
release his employer from the obligation to 
maintain him. In other words, the statu- 
tory obligation of the employer to give 
maintenance during the period of incapacity 
resulting from an accident is subject to the 
implied condition that the workman shall 
avail himself of such reasonable remedial 
measures as are within his power.” 


Applying the general principles enunciated 
by Lord M’Laren, the court in McNally vs. 
Hudson & M. R. Co., 87 N.J.L. 455, 95 
Atlantic 122, refused to require the injured 
employee to submit to an operation where the 
evidence disclosed that the fatalities numbered 
forty-eight in twenty-three thousand cases. 
Floccher’s Case, 221 Mass. 54, 108 N. E. 
1032, held it to be unreasonable to require an 
injured workman to submit to an operation 
on his hand where, according to the expert 
testimony, it would be “pretty close to being 
permanently incapacitated for use even after 
this operation.” In Grant vs. State Industrial 
Accident Commission, (Oregon) 201 Pacific 
438, the finding of the jury that a refusal of 
the injured employee to submit to an opera- 
tion on his knee was reasonable where there 
was evidence that the operation would be a 
major one and might result in a stiff knee. 
In Baltimore & C. S. S. Co. vs. Norton, 40 
Federal (2nd) 271, the court held that com- 
pensation could not be withheld because the 
employee refused to submit to a major opera- 
tion which involved the grafting of bone 
from the employee’s leg to his back in order 
to fix the fracture, which was a compression 
fracture of the tenth and twelfth dorsal ver- 
tebrae. In Zant vs. U. S. F. & G. Co., 40 
Georgia Appeals 38, 148 S. E. 764 the pro- 
posed surgical treatment entailed the re- 
breaking of the employee’s leg after it had 
imperfectly healed. The evidence showed 
that the chances of a benefit were not over 
fifty percent and the court upheld the em- 
ployee’s refusal to accept the proffered opera- 
tion. Amputation of the arm at the shoulder 
was held to be a type of operation which an 
injured employee was not required to undergo 
in Simpson vs. New Jersey Stone & Tile Co., 
93 N.J.L. 250, 107 Atlantic 36. In Carl B. 


King Drilling Co. vs. Massenburg, 154 Okla- 
homa 236, 7 Pacific (2nd) 454, the employee 
was suffering from a dislocation of the 
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shoulder and tearing of certain ligaments ir 
the shoulder bone. The employee refused to 
submit to an operation and the court held 
this refusal not to be unreasonable under 
testimony by physicians that the operation 
would be a major one. Similarly in Leavell 
Coal Co. vs. Stamper, 163 Oklahoma 289, 21 
Pacific (2nd) 1046, the medical evidence 
showed that an employee suffering from an 
injured kidney would remain partially dis- 
abled for the rest of his life unless he sub- 
mitted to an operation; the medical evidence 
showed that the operation would be classed 
as a major one and the court held that the 
injured workman would not be forced to sub- 
mit to the operation as a condition to re- 
ceiving further compensation. The same re- 
sult was obtained in Tulsa Water Depart- 
ment vs. Barnes, 170 Oklahoma 601, 41 
Pacific (2nd) 809, where a skull fracture had 
become aggravated apparently by the forma- 
tion of a bony growth or tumor over the in- 
jury. In Burn’s Case (Mass), 9 N.E. (2nd) 
719, the employee refused an operation for 
the purpose of amputating a little finger de- 
formed with a right angle ankylosis. It was 
held that there was sufficient evidence to 
raise a doubt as to whether the proposed 
operation would be of substantial benefit and 
the Compensation Board was upheld in its 
refusal to suspend compensation. 


Turning now to a consideration of certain 
decisions wherein the courts have ordered the 
injured employee to accept a proffered opera- 
tion, we find in Meyers vs. Wadsworth Mfg. 
Co., 214 Michigan 636, 183 N.W. 913, the 
employee was suffering from a severe cut on 
the right arm and wrist which severed the 
tendon; it was held that the refusal of in- 
jured employee to submit to an operation 
was unreasonable and justified discontinuance 
of compensation. Ritchie vs. Rayville Coal 
Co., (Mo. App.), 33 S.W. (2nd) 154, was a 
case where the employee sustained an injury 
which crushed or fractured the twelfth dorsal 
and first lumbar vertebrae in his back. As 
a result of the accident the employee’s back 
slumped forward and he gradually became a 
humpback. The employer proposed an opera- 
tion whereby, among other things, a piece of 
bone was to be taken from the shin and placed 
in the back. The employee refused to permit 
the suggested bone-grafting operation and the 
court held that this refusal barred further 
compensation. In American Smelting and Re- 
fining Co. vs. Industrial Commission (Utah), 
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290 Pacific 770, it was held that the failure 
of the injured employee to permit a physician 
to reduce fracture of finger which later be- 
came infected resulting in amputation, pre- 
cluded recovery of compensation. The court 
in Ruddy vs. London, Midland and S. R. 
Co., 22 B.W.C.C. (Eng.) 138, reduced the 
employee’s compensation to one cent per week 
where it appeared that his recovery was being 
retarded because of his refusal to permit ex- 
traction of septic teeth. Kollas vs. American 
Boston Mining Co., 275 Michigan 616, 267 
N.W. 751, was a case holding unreasonable 
the employee’s refusal to submit to an opera- 
tion requiring amputation of the tips of the 
finger bones. There was evidence that such 
an operation would result in complete indus- 
trial recovery. Amputation of the legs of a 
50-year old injured employee was ordered as 
a condition to increasing employee’s compen- 
sation in Mahme vs. Workmen’s Compensa- 
tion Appeal Board (W. Va.), 191 S.E. 289, 
which case followed the principle expressed 
in Barnes vs. State Compensation Commis- 


sioner, 178 S.E. 70. In that case, as a re- 


sult of a fracture of the leg above the ankle, 
the employee’s foot was turned in in such a 
manner as to make walking and the per- 
formance of manual labor difficult. The 
court, although terming the operation a “ma- 
jor” one upheld the order of the Compen- 
sation Commissioner requiring the operation 
as a condition to granting an additional 
award. A goiter growth aggravated in the 
course of employment was ordered removed 
by operation as a condition to compensation 
in Overton vs. City and County of Denver 
(Colo.), 102 Pacific (2nd) 474, where the 
testimony showed the chances of survival to 
be about eighty-five percent. In Fordson 
Coal Co. vs. Palko (Ky.), 138 S.W. (2nd) 
456, the injury of employee consisted of 
multiple fractures in the region of the pelvis; 
after the healing “traumatic arthritis” de- 
veloped causing severe pain and preventing 
the employee from doing heavy work. An 
operation was proposed which would involve 
the grafting of bone and would require the 
patient to be in a cast for about three months. 
The court held unreasonable the refusal of 
the employee to submit to the operation. 


On the question as to whether or not an 
employee can be compelled to submit to an 
operation for a hernia, there is a conflict of 
authority. McNally vs. Hudson & M. R. Co., 
supra, which was decided in 1915, involved 
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a hernia operation which the court refused to 
force the employee to undergo, as a condition 
to compensation. See also Kline vs.Indus- 
trial Insurance Commission, 101 Washington 
365, 172 Pacific 343. In Louisiana where 
there is a lack of any statutory compulsion to 
require an injured employee to submit to an 
operation, it has been held that there is no 
duty on the part of the injured employee to 
submit to an operation for hernia. See Huval 
vs. Sexton Corporation, 19 Louisiana Appeals 
198, 139 Southern 739; Turrett vs. Unem- 
ployment Relief Committee (La.), 152 Sou- 
thern 138; Finley vs. Texas Company, 162 
Southern 473. In all of these cases the court 
treated an operation for hernia as a major one, 
subjecting the employee to much pain and 
suffering and danger of life and greater physi- 
cal disability. In Simmerman vs. Felthauser, 
125 Nebraska 795, 251 N.W. 831, the court 
held that an injured employee might be forced 
to submit to an operation for hernia as a 
condition to compensation. It was pointed 
out that although hernia might be styled a 
major operation, still because the technique 
of the operation follows along such well- 
established lines and the danger of infection 
and loss of life has been reduced to such 
a small percentage, together with the fact 
that the result of the operation is to restore 
the employee to the same condition as before, 
it is classed as such an operation to which 
the injured employee should be compelled to 
submit as a condition to compensation. To 
the same effect is Gentry vs. Williams Bros., 
135 Kansas 408, 10 Pacific (2nd) 586; Prit- 
chard vs. Ford Motor Co., 267 N.W. 622; 
Pipkin vs. Continental Steel Corporation 
(Ind.), 16 N.E. (2nd) 984. The cases of 
Cole vs. State Compensation Comr., 113 W. 
Va. 579, 169 S.E. 165, and Witte vs. J. Wink- 
ler & Sons, 98 Indiana Appeals 466, 190 N. 
E. 72, illustrate that the physical condition of 
the injured employee might be such as to 
justify his refusal to submit to an operation 
for hernia. Texas, under Article 8306, Sec- 
tion 12b, of the Workmen’s Compensation 
Act, has provided a statutory method in deal- 
ing with hernia. It is provided that in such 
cases the association shall provide competent 
surgical treatment by radical operation; in 
the event of refusal by the employee, a medical 
examination may be ordered with the right 
in the employee to have his physician present. 
If it appears from the result of the examina- 
tion that the employee has any chronic dis- 
ease or “is otherwise in such physical con- 
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dition as to render it more than ordinarily 
unsafe to submit to such operation,” the em- 
ployee is entitled to compensation for in- 
capacity under the general provisions of the 
act. If the report of the findings of the medi- 
cal examiner shows that the operation would 
not be more than ordinarily unsafe and the 
board should concur in this finding, there- 
after, upon the refusal of the employee to 
submit to an operation, his compensation is 
limited to one year. 

Closely correlated to the question here un- 
der discussion is the effect of expert testi- 
mony as evidence in determining whether or 
not the injured employee should submit to 
an operation. It has been stated as a general 
rule by some courts that where there is a dif- 
ference of expert opinion as to whether an 
operation will be attended with serious risk 
of life or member, or as to its advisability 
and probable result, the injured employee is 
under no duty to submit thereto and his re- 
fusal to do so is not unreasonable. Witte 
vs. J. Winkler & Sons, Gentry vs. Williams 
Bros., and Simmerman vs. Felthauser, supra. 
It would be well to bear in mind, however, 
that, as all general rules, in practical effect 
it does not follow that because there is a con- 
flict in the expert testimony the injured em- 
ployee will not be forced to submit to an 
operation as a condition to receiving compen- 
sation. This is well stated in Fife Coal Co. 
vs. Cant, 124 L.T.N.S. (Eng.) 545—HL.L., 
where there was a conflict in the medical 
evidence and the court refused to force the 
employee to submit to an operation, as fol- 
lows: 


“This is not, of course, to lay down as 
a general rule that in every case, whatever 
the circumstances may be, an applicant is 
excused from the obligation to adopt a 
reasonable course because he has received 
advice to the contrary from his own medi- 
cal adviser. One must, in each of these 
cases, consider the circumstances. One 
can very easily imagine a case in which the 
overwhelming opinion recommended an 
operation and an unreasonable and inde- 
fensible attitude on the part of the man’s 
own medical adviser was relied upon. No 
dictum could be or ought to be laid down 
which would encourage the view that in 
such cases in reliance upon the unreason- 
able advice of the man’s own medical ad- 
viser, he could excuse himself from sub- 
mitting to an operation.” 
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In Overton vs. City and County of Denver, 
supra, seven doctors favored the operation, 
and one opposed it, but the court neverthe- 
less sustained the finding that the operation 
be performed as a condition to compensation. 
In Fordson Coal Co. vs. Palko, supra, there 
was an even division of expert opinion, but 
the court held unreasonable the refusal of 
the employee to submit to the operation. In 
Zikking vs. Thomas Swift & Co. (Eng.), 
26 B.W.C.C. 53—C.A., there was a division 
of medical opinion as to the desirability of an 
operation, two doctors being in favor and one 
opposed to the operation, but the court 
nevertheless held the refusal on the part of 
the employee to submit to the operation to 
be unreasonable. 


Also pertinent here is a discussion concern- 
ing the duty of an injured employee to co- 
operate in taking steps to effect a rehabili- 
tation as a condition to compensation. In 
Kolano vs. Department of Labor and Indus- 
tries, 172 Wash. 27, 19 Pacific (2nd) 113, 
compensation was properly ordered suspended 
where an employee voluntarily left the hos- 
pital to which he had been sent and refused 
to return for further treatment. In McFad- 
den vs. Six Companies (Arizona), 49 Pacific 
(2nd) 1001, it was held that an employee 
could not ignore the prescriptions tendered 
and for such refusal compensation could be 
temporarily terminated. The disability of 
the employee in Pocahontas Min. Co, vs. In- 
dustrial Commission, 301 Ill. 462, 134 N.E. 
160, was partly caused by syphilis; the court 
held that the employer was entitled to a find- 
ing by the commission as to whether the em- 
ployee should submit to Salvarson treatment, 
and if so the compensation of the employee 
should be reduced or suspended in event of 
his refusal to submit to treatment. Failure 
of injured employee to exercise his fractured 
wrist in accordance with the doctor’s instruc- 
tions was held to have deprived him of a 
claim for permanent incapacity by reason of 
stiffening of the wrist in Benoit vs. Pilon 
Quebec, 42 K.B. 57. It was held in Reeves 
vs. Union Sulphur Co. (La.), 193 Southern 
399, that where an employee’s recovery is 
retarded and his disability is prolonged be- 
cause of his failure to cooperate with his 
physician, and his wilful refusal to avail him- 
self of means for his recovery, he is not en- 
titled to recover compensation beyond the 
period he would have been disabled had he 
properly cooperated. It appeared here the 
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employee removed the cast from his fractured 
wrist on several occasions, broke through a 
door in a saloon while intoxicated and re- 
fused employer’s offer of work to assist in 
restoring the arm to usefulness. In Amerada 
Petroleum Corp. (Okla.), 61 Pacific (2nd) 
205, however, the employer’s complaint that 
injured employee was not cooperating by fail- 
ing to remove a head brace when there was 
medical evidence that the brace should not 
be removed, was dismissed by the court. In 
Employers Insurance Association vs. Gallo- 
way (Texas Civ. App.), 40 S.W. (2nd) 973, 
the wilful refusal of injured employee to exer- 
cise his injured leg did not preclude his right 
to compensation under a statute in Texas pro- 
viding for reduction or suspension of compen- 
sation “until an employee refrains from in- 
sanitary or injurious practices tending either 
to imperil or retard his recovery.” In Burns 
vs. Aetna Life Insurance Co., 95 Mont. 186, 
26 Pacific (2nd) 175, the court justified the 
employee’s refusal to submit to suggested ex- 
periments in the nature of hot water tests 
concerning injury to her hand. Ignorance of 
right to avail himself of surgical treatment 
was held to be a sufficient excuse for injured 
employee’s failure to go to hospital to re- 


ceive special treatment in White Oak Ref. 
Co. vs. Whitehead, 149 Okla. 297, 298 Pacific 
611. In Scott vs. E. J. Deas Co., 3 La. App. 
374, the employer offered to employee medi- 
cal treatment whereby he would be placed in 
a jacket or plaster of paris cast and take 


treatment from three to twelve months. The 
employee’s refusal of the offered treatment 
was held not to have deprived him of compen- 
sation. 


To briefly summarize: (1) As can be ob- 
served from the cases which have been cited, 
it is very difficult to reach a conclusion so as 
to create a set formula or yardstick to de- 
termine specifically and under what circum- 
stances there exists a duty on the part of an 
injured employee to submit to an operation. 
Factually speaking, the cases are in some 
conflict which is easily understandable when 
the variables entering into each decision are 
considered. While the phraseology of the 
various statutes may differ somewhat, the 
general principles stated by Lord M’Laren, 
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supra, for the most part are still applied. If 
there is any trend in the decisions, it would 
seem that it is in the direction of imposing on 
the employee a greater obligation to submit 
to proffered surgery as a condition to receiv- 
ing compensation. 

(2) Analysis of cases dealing with the ef- 
fect of expert testimony as evidence in de- 
termining whether an injured employee should 
submit to an operation leads to the conclu- 
sion that this is not a problem peculiar to this 
phase of the field of Workmen’s Compensa- 
tion; although it has been stated as a propo- 
sition of law, that if there is a division of ex- 
pert opinion as to desirability or danger of 
operation, the employee would be justified in 
refusing to submit, this does not appear to be 
a desirable rule to be dogmatically applied. 
Rather, as shown in several cases herein cited, 
it would seem that each case should be de- 
cided on its own facts in the light of scientific 
advancement, and should not hinge simply on 
the ability of a party to produce medical evi- 
dence to rebut the expert evidence presented. 

(3) The cases are in accord seemingly, on 
the proposition that there is a duty on the 
part of the employee to take steps to co- 
operate in effecting a recovery and rehabilita- 
tion. The difficulty again is in the applica- 
tion of the principles to the facts of each case, 
and as shown supra, the cases are as varied 
in their holdings as the fact patterns presented 
for decision. 

The increase in the number of decisions in 
recent years on the subject under discussion 
is indicative perhaps of a desirable trend 
toward the goal of greater emphasis on the 
rehabilitative features of the various Work- 
men’s Compensation Acts. From an eco- 
nomic, social, and legal standpoint, certainly 
no goal could be more worthy of achievement. 

Respectfully submitted, 
KENNETH B. Cope, Chairman 
F. 
RosBert M. NELSON 
WILLIAM Bours Bonp 
HERBERT G. NILLES 
E. KNEPPER 
Cuartes T. LeVrness, III 
Tuomas N. BartTLETT, 

Member ex-officio 
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By W. L. Kemper 


HE duty as now rested upon Federal 
Courts is to apply State law in accord- 
ance with the then controlling decision of 
the highest state court, as announced in 
Vandenbark v. Owens-Illinois Glass Co., -. 
U. S.. , 61 S. Ct. _., 85 L. Ed. (Adv.) 
317, 320, Col. 2; and if the highest state 
court, by the opinion of which the law of 
the State has been determined, be only an 
intermediate appellate court, nevertheless, 
there now rests upon Federal Courts “the 
duty” to apply it as the “controlling de- 
cision,” as reflected from the footnote cited 
by the Court for its pronouncement of this 
duty, and which footnote reads, as follows: 


“We have applied the rule enunciated 
in the case of Erie R. Co. v. Tompkins, 
304 U. S. 64, 82 L. ed 1188, 58 S. Ct. 817, 
114 A.L.R. 1487, that state law as deter- 
mined by the state’s highest court is to be 
followed as a rule of decision in the Fed- 
eral courts, to determinations by state in- 
termediate appellate courts. West v. 
American Telep. & Teleg. Co., Nos. 44, 
45 (.. US _., ante, 146, 61 S. Ct. 179, 
85 L. Ed __); Fidelity Union Trust Co. 
v. Field, No. 32 (_.. US —_, ante, 176, 61 
S. Ct. 176); Six Cos. of Cal. v. Joint High- 
way Dist. No. 267 (... US —., ante, 159 
61 S. Ct. 186); Stoner v. New York L. 
Ins. Co., No. 74 (_. US —, ante, 275, 
61 S. Ct. __), all of this term.” 


Unless Highest State Court Would Decide 
Otherwise 


In other words, as may be noted from New 
York Life Ins. Co. v. Griesedieck (C. C. A.- 
8th), 116 ‘Fed. (2d) 559, 560, Col. 2, “the 
Supreme Court has by (these) controlling 
decisions held that the Federal Court is not 
free to reject the state rule of law merely be- 
cause it may mot have received the sanction 
of the highest state court, and that it is the 
duty of the Federal Court to ascertain from 
all available data what the state law is and 
apply it; that in ascertaining what the law 
is, the decisions of an intermediate appellate 
state court are not to be disregarded, ‘unless 
it is convinced by other persuasive data that 


Houston, Texas 


the highest court OF THE STATE would 
decide otherwise.’ ” 

Hence, the duty of the federal court is not 
only to ascertain from all available data what 
the state law is but also to apply it however 
superior, from the viewpoint of the general 
law, a rule differing from it, may impress the 
court as being or if even in conflict with 
prior federal decisions. First Trust & Sav- 
ings Bank v. Kent (C. C. A. 6), 119 F. (2d) 
151, loc. cit. 155. 

Where “direct expression by an authorized 
state tribunal is lacking, it is the duty of the 
federal court * * * to have regard for” any 
such “persuasive data * * * as compelling 
inferences or logical implications from other 
related adjudications and considered pro- 
nouncements” by way of “dicta” Yoder v. 
Nu-Enamel Corporation (C. C. A.-8), 117 
Fed. (2d) 488, 489, Col. 2; although it is 
not required that a circuit court “surrender” 
its “own judgment as to what the local law 
is on account of dicta or other chance ex- 
pressions of the judges of the local courts” 
New England Mutual L. Ins. Co. v. Mitchell 
(C.C.A.-4), 118 Fed. (2d) 414,420, but “the 
respectful attitude toward the local court 
* * * is to consider the question before the 
court in the light of the common law of the 
state, with a view of reaching the decision 
which reason dictates, and with the faith that 
the local court will reach the same decision 
when the question comes before it”—without 
embarking upon “a vain and illusory enter- 
prise” because of speculation as to what the 
local court might decide in the light of dicta” 
New England Mutual L. Ins. Co. v. Mitchell, 
supra. 


Determinations by Texas Courts of Civil 
A ppeals—as Controlling of its State Law 


Indeed, the duty “that Federal courts, 
rather than prescribe a different rule, should 
follow views of appellate state courts lower 
than the highest court, as evidencing the state 
law,” is one the application of which, even 
with respect to Texas courts, has already 
been defined in Lee v. National Liberty Ins. 
Co. of America (D. C.-Tex.), 35 F. Supp. 
898, 899; where, as the opinion points out, 
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“there are in Texas eleven Courts of Civil 
Appeals” the views of which are those “that 
federal courts should , follow” when, with 
reference to a “delicate question,” in no in- 
stance out of the cases to have gone to the 
Supreme Court, has it written its views but 
merely has refused or dismissed certiorari 
only. 


Data as to Whether Supreme Court of Texas 
Would Decide Otherwise; Writs of 
Error Refused 

Hence, in determining whether “the high- 
est court of the state would decide otherwise” 
in weighing the views of these Texas Courts 
of Civil Appeals (by the rule just stated from 
the Griesedieck case), the District Court in 
the Lee case merely made application of the 
doctrine now well settled in Texas that the 
refusal by its Supreme Court of an applica- 
tion for a writ of error in a case from a 
Court of Civil Appeals, means that the Su- 
preme Court of Texas is of the opinion that 
the judgment of the Court of Civil Appeals 
in such case is correct and that the principles 
of law declared in the opinion of that court 
have been correctly determined, Commerce 
Trust Co. v. Best (Tex. Com. App.), 80 S. 
W. (2d) 942, 947; State v. Quintana Pe- 
troleum Co. (Tex. Sup.), 133 S. W. (2d) 
112, 116; Hamilton v. Empire Gas & Fuel 
Co. (Tex. Com. App.), 110 S. W. (2d) 561; 
Fain-McGaha Oil Corp. v. Owens (Tex. Com. 
App.), 121 S. W. (2d) 982; Rogers v. 
Traders & General Ins. Co. (Tex. Com. 
App.), 139 S.W. (2d) 784, 787; Conley v. 
Abrams, 7 S.W. (2d) 674; Peters v. Mata- 
gorda Drainage District (Galveston Ct. Civ. 
App.) 146 S.W. (2d) 779, 780, Col. 2; and 
Article 1728 Rev. Stats. 1925, as amended by 
Section 1, Chapter 144, Acts Regular Session 
40th Leg., page 214. 

With regard, however, to any application 
for writ of error that was filed and rerused 
before Article 1728 was amended (in 1927) 
“the refusal of the application *** did not 
involve approval by the Supreme Court of 
Texas of the holding of the Court of Civil 
Appeals,” as pointed out by the Supreme 
Court in City of San Angelo v. Deutch, 91 S. 
W. (2d) 308, 312. At least, such a “refusal” 
did not involve approval of other than that 
particular holding for which the Supreme 
Court considered the case to have been cor- 
rectly decided by the Court of Civil Appeals, 
American Ind. Co. v. City of Austin (Tex. 
Sup.), 246 S. W. 1019 (9), 1026; but did 
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involve approval of such a particular holding 
as “was essential to affirmance of the judg- 
ment.” Kennedy v. International Great 
Northern R. Co, (Tex. Com. App.), 1 S. W. 
(2d) 581; Cruzan v. Walker, 26 S.W. (2d) 
908, 909. 


And, as was said by the Supreme Court of 
Texas in Shropshire v. Commerce Farm Cre- 
dit Co., 30 S. W. (2d) 282 (2), 284, “no 
action by this court on mere application for 
writ of error can ever override a subsequent 
express decision of the same question in an 
opinion of the Supreme Court.” 


Writs of Error Dismissed 


When by those matters presented in the 
application for writ of error to the Supreme 
Court of Texas, its “jurisdiction is not legal- 
ly invoked,” then as the Court says in its 
opinion of January 29, 1941, in Davis v. Wil- 
liams (Tex. Sup.), 146 S. W. (2d) 982, “The 
application for writ of error is ‘Dismissed W. 
O. J.,’ meaning this Court is without juris- 
diction.” 


But the order of “writ of error dismissed for 
want of jurisdiction” (i. e. “Wr. Dismissed 
W. O. J.”), has also been entered by the 
Court if the members of the Court may “have 
reached the conclusion from an examination 
of the entire record that, although the opinion 
of the Court of Civil Appeals has probably 
not correctly declared the law in all respects, 
its judgment is a correct one,” as in Mooers 
v. Hunter (Tex. Com. App.), 67 S. W. (2d) 
860, Col. 2; Atchison, T. & S. F. Ry. Co. v. 
Butler (Tex. Sup.) 93 S. W. (2d) 143. In- 
deed, such may have been the order of the 
Court although its members were “in dis- 
agreement with much that is said in the 
opinion of the Court of Civil Appeals, but in 
spite of this, if we should grant the writ, we 
would be compelled to affirm the case,” as 
in Gavin v. Webb (Tex. Sup.), 101 S. W. 
(2d) 217. However, “by virtue of a rule 
adopted (by the Supreme Court of Texas), 
effective March 1, 1939,” allocation to the 
same classification as that of those opinions 
of the Courts of Civil Appeals in these deci- 
sions, is now signified through the wording 
“Dismissed W. O. J.—Correct Judgment,” 
with which the Supreme Court stamps the 
application for writ of error in the case, and 
which rule was so adopted “in order that 
parties, attorneys, and the courts may be ad- 
vised of the classification made by the Su- 
preme Court in dismissing each application 
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for writ of error ***,” Republic Ins. Co. v. 
Highland Park Independent School Dist. 
(Tex. Sup.), 125 S. W. (2d) 270. 

Moreover, as said in Ball v. Gulf States 
Utilities Co., 123 S. W. (2d) 937, 940, “it 
is the constitutional duty of the Courts of 
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Civil Appeals to apply to the facts before 
them the law as announced by the Supreme 
Court” and to decide “under the law, as the 
court may understand it” from merely such 
action of the Supreme Court as its “dismiss- 
ing a writ of error” in an earlier case. 


“The Barnett Case” 


By Rosert P. Hopson 
Louisville, Kentucky 


HE CASE of American States Insurance 

Co. v. Austin A. Barnett, et al., recently 
tried in the District Court of the United 
States for the Western District of Kentucky, 
at Louisville, presents a rather novel and in- 
teresting situation. 

The defendant, Barnett, was insured by a 
liability policy issued by plaintiff and while 
that policy was in force Barnett was involved 
in a serious accident, in which a guest in his 
car was injured and an automobile sitting at 
the curb was badly damaged. The accident 
occurred about 1:30 A. M. on the morning of 


_ December 6, 1940. Barnett was arrested and 


charged with operating his automobile while 
drunk. He reported the accident to his in- 
surance carrier and gave it an oral statement, 
but said that he was not drunk. 

An investigation by the insurance company 
developed that Barnett had gone to a night 
club where he met several persons of quest- 
ionable character and after drinking and 
dancing there for several hours started to take 
several of his companions to their homes. At 
the time he left the night club, he was stag- 
gering drunk. At the scene of the accident 
four police officers observed and talked to 
him. At the station house four other officers 
observed him. All of them said unquestion- 
ably he was drunk. 

The policy of insurance provided that the 
insured should co-operate with the company. 
Shortly after the accident, the owner of the 
automobile at the curb sued Barnett in the 
State Court and thereafter the guest in his 
car sued him. His deposition was taken in 
each of these cases and in each of them he 
testified that he was not drunk. The only 
defense which the insurance company could 
possibly have to the guest case was that she 
voluntarily rode in his automobile with him 
knowing that he was drunk. His testimony 


that he was not drunk made this defense at 
least very difficult. 


During the pendency of the two State 
Court cases, the insurance company addressed 
to Barnett specific questions with reference 
to his actions on the night immediately pre- 
ceding the accident, designed to develop what 
he had done and had been doing and how 
much liquor he had drunk. He refused to 
answer these questions until after the termi- 
nation of the criminal prosecution. 


In the meantime the declaratory judgment 
suit of the insurance company against Bar- 
nett and the two plaintiffs was instituted up- 
on the sole theory that Barnett had failed to 
co-operate with the company and, therefore, 
the company was relieved from liability under 
its policy. Barnett demanded a jury trial and 
the Court instructed the jury that it should 
find for the insurance company if it be- 
lieved: 


1. That Barnett was drunk, and 


2. That he knowingly told the company 
that he was not drunk. 


As a matter of law, it was held that if 
Barnett was drunk, and knowingly told the 
company that he was not drunk, this consti- 
tuted a failure to co-operate. The jury found 
for the defendant and judgment was entered 
relieving the company of liability on its pol- 


icy. 

There will be no appeal in this case, hence, 
it is not likely that it will appear in the Fed- 
eral Supplement, but it is thought that the 
members of the Association will be interested 
in the facts and the principle announced. 

It will also be interesting to compare this 
case with Galt v. Phoenix Indemnity Com- 
pany, decided by the Circuit Court of Ap- 
peals for the District of Columbia on May 
26, 1941. 
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“Arising Out of the Use” 


By Royce G. Rowe, Vice-President 
Lumbermens Mutual Casualty Company 
Chicago, Illinois 


NE OF the first questions by an insurer 

in checking the coverage of an automo- 
bile policy with respect to an accident is “Did 
the accident arise out of ‘the ownership, 
maintenance or use’ of the automobile?” The 
answer is not always easy, and a number of 
interesting decisions have resulted from re- 
ference to courts for answer. 

A recent decision by the Mississippi Su- 
preme Court (Commercial Casualty Ins. Co. 
v. Tri-State Transit Co., 1 So. (2d) 221) in- 
volves such a problem. Insurer issued to 
Tri-State, a common carrier, a policy which 
agreed to indemnify: 


“against loss from the liability imposed 
by law upon the insured arising from 
claims against the insured for damages 
caused by accidents growing out of the 
ownership, maintenance or use of any of 
the automobiles enumerated and described 
* * if such claims are made on account 
of bodily injury or death suffered by any 
person or persons * * as the result of an 
accident occurring while this policy is in 
full force and effect * * .” 


The declaration alleged that plaintiff’s wife 
became a passenger for hire on insured’s bus; 
that the bus broke down “due to the negli- 
gence of the defendant” after which the driv- 
er informed the passengers they would have 
to walk to their destination. It was alleged 
that plaintiff’s wife, over her protest 


“was compelled to walk for approximate- 
ly one mile on that inclement, bitterly cold 
and damp morning * * over the frozen 
ground and a plowed field in order to com- 
plete the journey, whereby she was exposed 
to the said inclement and bad weather, and 
then and there contracted a cold and 
pneumonia, from which she died on Jan- 
uary 6, 1939.” 


Holding the original suit to have been one 
which the insurer had a duty to defend, the 
court stated: 


“The situation which rendered it nec- 
essary for Pinkie Laws to expose herself 


to the cold and inclement weather while 
necessarily walking to her destination as 
alleged, arose out of, or had its source in, 
the accident which resulted from the use 
or operation of the automobile bus, and 
the chain of circumstances which followed 
the stopping of the bus bore a direct or 
substantial relation to the accident which 
resulted from the use of the same, since 
the failure of the carrier to transport the 
passenger to her destination was directly 
and proximately connected with the inca- 
pacity of the bus to proceed further on its 
journey because of the accident.” 


In the course of the opinion the court 
cites another interesting decision by the same 
court. Merchants Company, et al, vs. Hart- 
ford Acc. & Ind. Co., 188 So. 571. 

In the Merchants case, the insured truck 
went into a ditch on the side of a public 
highway, and it was necessary for the oper- 
ator of the truck to use several large poles in 
its extrication; the poles were left in the road 
when the truck drove away. During the 
following night an automobile struck the poles 
and the operator of such automobile received 
severe injuries on account of which judgment 
was secured against the owner of the truck. 

In a suit by the truck owner against his 
insurer the court held the insurer liable for 
the judgment on the ground that the in- 
surance contract did not require as a condi- 
tion of liability that the injury must be the 
proximate result, in the strict legal sense of 
that term, of a negligent act which happened 
in the actual use or operation of the truck. 
The court stated: 


“Certainly the use of the poles to ex- 
tricate the truck from the roadside ditch 
was an event which arose out of, trans- 
pired in, and was necessary to, the opera- 
tion of the truck. The use of the poles in 
extricating the truck was a part and parcel 
of the operation of the truck. The next 
event which happened was that the truck 
drove away, leaving the poles in the road, 
but the poles were not left until the mo- 
ment when the truck drove away. There 
was no intervening of something which had 
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no direct or substantial relation to the use 
or operation.” 


Other recent decisions disclosing interest- 
ing interpretation of “arising out of the use” 
are the New York case of Forgion vs. Travel- 
ers Ins. Co., 24 N. Y. S. (2d) 367, holding 
an automobile liability policy to cover the 
claim of a prospective bus passenger injured 
by stanchion and chains at point of entry 
to the bus, and decision of the federal court 
in Nehrbass vs. Home Ind. Co., 37 F. Supp. 
123 (La.), based upon the negligence of the 
insured in permitting an immature and inex- 
perienced boy of 16 to drive the automobile, 
the boy having been killed in an accident 
while so driving. 


SCHIERMEIER v. HOEFFKEN 
309 Ill. App. 250, 33 N. E. (2d) 147 

Plaintiff, eleven years of age, with two 
other children heard the noise of machinery 
at work on the street where defendant con- 
tractors were engaged in tearing up the 
street by use of a steam shovel. The children 
sat on the terrace of a lawn on private pre- 
mises facing the street. 

The operations being conducted by defend- 
ants consisted chiefly of the use of a steam 
shovel to scoop the bricks from the street 
and dump such bricks in trucks. At times the 
scoop would become too full and bricks would 
fall over the side; at other times bricks 
would roll from the trucks into the street. 
Mortar from between the bricks, sand and 
soft dirt were under the bricks. 

A truck endeavoring to get underway, the 
truck driver raced the motor, the spinning of 
the rear dual tires caused a portion of a pav- 
ing brick to become wedged between the tires 
and be hurled more than thirty feet into the 
yard striking the plaintiff with great force. 

The doctrine of attractive nuisance was in- 
jected into the case, but because the case 
was decided on another point it was found 
unnecessary to consider the attractive nuis- 
ance qusetion. 

Defendant contended that plaintiff was 
“an idler, trespasser, and a mere ‘onlooker’ ”. 


“Tt is to be noted that the injury to 
plaintiff was sustained while he was seated 
on premises which did not belong to defen- 
dants or to plaintiff, and so far as the re- 
cord established, as to which he was, at 
most, an invitee, but more probably, a li- 
censee or trespasser. It is also shown by 
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the record that defendants had no rights 
in the premises, and that their status inso- 
far as the premises in which plaintiff was 
seated at the time he was injured, was 
certainly no better than was that of plain- 
tiff, so that if plaintiff is characterized as 
a licensee or trespasser in the premises 
upon which he was injured, the defendants 
must likewise be viewed as licensees or 
trespassers on such premises to the extent 
to which they entered the same when the 
brick which was thrown by the defendant’s 
truck struck the plaintiff. * * The defense 
of no liability for injury to a trespasser 
(short of wantonness or willfulness) is per- 
sonal to the owner of the premises tres- 
passed upon; it does not inure to the 
benefit of strangers to the title, adjoining 
owners or other trespassers. * * A person 
cannot escape liability for negligence mere- 
ly because the person injured is a trespas- 
ser, where, before the commission of the 
negligent act the presence of the trespas- 
ser was known to him, or ought to have 
been known, and by the use of ordinary 
care the defendant might have prevented 
the injury. One trespass will not justify 
another.” 


“OPERATED” 


The decision of the Iowa Supreme Court in 
Twogood vs. American Farmers Mut. Auto. 
Ins. Ass’n., 296 N. W. 239, involved an auto- 
mobile policy the terms of which excluded 
coverage: 


“while the automobile described herein 
is being operated by any person under the 
age limit fixed by law, or, in any event, 
under the age of fourteen years; or while 
being operated or manipulated by any per- 
son prohibited from driving, or unauthor- 
ized by law to drive an automobile.” 


At the time of the accident a 16-year old 
girl was behind the wheel of the automobile 
described in the policy, plaintiff (insured) 
being seated at her right. The girl had no 
driver’s, operator’s or chauffeur’s license, or 
permit or instruction permit to drive a car. 
The car stalled on a bridge and the girl sug- 
gested that plaintiff “had better take it.” 
Plaintiff placed his hand upon the wheel and 
told the girl to “Start it up, go ahead” where- 
upon she let go of the wheel, disengaged the 
clutch, shifted into low gear, stepped on the 
starter, released the emergency brake, en- 
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gaged the clutch, stepped on the accelerator, 
and the car went through the bridge railing 
into a ditch. 

Plaintiff contended that “his was the dom- 
inating mind directing” operation of the car. 
The court held that everything that was done 
in the operation of the car was done by the 
girl and that insurer was exempted from lia- 
bility under its policy. 


MASTER AND SERVANT— USE OF 
AUTOMOBILES 
Business use of automobiles by their indi- 
vidual owners creates three problems of maj- 
or importance and interest to insurance law- 
yers: 


1. Respondeat superior; 

2. Extension of coverage of the automo- 
bile policy of the individual to anoth- 
er person or organization legally re- 
sponsible for the use of that automo- 
bile; 

. Coverage under non-ownership poli- 
cies carried by such other interests. 


Pennsylvania courts have taken a strong 
position in favor of relieving the employer of 
responsibility. 


MASTER AND SERVANT—USE OF 
AUTOMOBILES 

(Pa.) Gittelman vs. Hoover Company, 10 
A, (2d) 411. 

H. was employed as office manager for the 
Hoover Company in Philadelphia, his princi- 
pal duty being that of sales promotion which 
required him to travel in the surrounding ter- 
ritory. Whenever he went out of town on 
business the company reimbursed him his ex- 
penses, irrespective of the manner in which he 
chose to travel, the means of transportation 
selected by him being a matter of indiffer- 
ence to the company. 

On the evening of the accident H. drove 
his automobile to a restaurant two blocks 
from the office; after dinner he intended to 
return to the office to pick up certain papers 
and then proceed to another town to visit 
one of the company’s dealers. As he started 
to drive away from the restaurant his car 
struck plaintiff. 

Affirming a judgment for defendant com- 
pany, the court stated: 


“Tf, in the course of his work, an em- 
ployee travels as a passenger in a train, 
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trolley car or taxicab, he does not expose 
his employer to the risk of financial re- 
sponsibility for accidents to other persons, 
and if the employee, merely for his own 
convenience, chooses to transport himself 
in his own automobile, his employer who 
has not hired him to drive a car should 
not be subjected to such potential liability. 
Therefore, unless the employee is directed 
by employer to use his car for the purpose 
of traveling from place to place or unless 
the circumstances are such that it is rea- 
sonably necessary for him so to travel in- 
stead of by train or other common carrier, 
the use of the car is not within the scope 
of the employment and the employer is not 
liable for injuries occasioned thereby to 
third persons”’. 


(Pa.) Holdsworth vs. Pennsylvania Power 
& Light Company, 10 A. (2d) 412. 

Defendant’s employee on the day of the 
accident had driven from his home to the 
place of work. The job there was completed 
about 11:45; the foreman instructed the em- 
ployee to report at defendant’s construction 
office some fifty miles away. The accident 
occurred while the employee was enroute to 
such office. There was evidence that em- 
ployees were paid for the time they were tra- 
veling and were allowed three cents a mile 
for expenses, irrespective of how they were 
transported. 


In rendering a judgment for defendant, the 
court pointed out that the employer could 
have gone to his destination by any method 
he chose, either by train, bus or in automo- 
bile of a fellow employee and, his master’s 
business would have been as effectively serv- 
ed. The Gittelman case is cited, and also 
the following extracts from Restatement, 
Agency, Section 239: 


“A master is not liable for injuries caus- 
ed by the negligence of a servant in the 
use of an instrumentality which is of a 
substantially different kind from that au- 
thorized as a means of performing the mas- 
ter’s service, or over the use of which it 
is understood that the master is to have no 
right of control, * * * 

“Comment: (b) The fact that the in- 
strumentality used by the servant is not 
owned by the master is a fact which may 
indicate that the use of the instrumental- 
ity is not authorized, or if authorized, that 
its use is not within the scope of employ- 
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ment. The master may authorize the use 
of a particular instrumentality without as- 
suming control over its use as a master. 
The fact that he does not own it or has not 
rented it upon such terms that he can di- 
rect that manner in which it may be used 
indicates that the servant is to have a free 
hand in its use. If so, its control by the 
servant, although upon his master’s busi- 
ness, is not within the scope of the employ- 
ment, * * 


“Tllustration: 4. The master agrees with 
A, his servant, to pay for A’s transporta- 
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tion upon public vehicles such as railway 
trains and street cars, A being permitted 
to use his own automobile for transporta- 
tion, charging to the master the regular 
train fare. A is paid by the week, with in- 
definite hours of labor. In going to a place 
at which he is to perform work for the mas- 
ter, A drives his own car, carrying thereon 
necessary tools and materials belonging to 
the master. In the absence of evidence that 
A owes P any duty of obedience in the de- 
tails of operating the automobile, such 
driving is not within the scope of employ- 
ment.” 


- The Law and Insurance* 


By Bert W. Levit 
San Francisco, California 


W7 OUR invitation to address this meeting 

is one that I could not refuse. My as- 
sociations with the business of insurance from 
the legal side during the past twelve years 
have been entirely pleasurable, and, I trust, 
mutually beneficial. 


Long interest and a degree of experience 
combine in giving me sufficient confidence 
to speak to you on the subject I have chosen. 
In discussing the law and insurance, I shall 
attempt first a panoramic view of origins and 
growth, observing how impossible it would be 
to separate the story of insurance underwrit- 
ing from the history of that portion of the law 
concerned with insurance transactions. Next, 
I shall summarize what I consider to be the 
two most important legal developments of 
recent years, neither of which had to do with 
insurance, but both of which are likely to 
have a powerful effect upon your business in 
the years ahead. Finally, a word as to the 
intimate relation existing between your pro- 
fession and mine; a relationship too often ob- 
scured in the daily exigencies of underwriting 
practice. 


Montesquieu begins his monumental work 
on “The Spirit of Laws” by observing that 
laws are merely the necessary relations arising 
from the nature of things. And in this light 
we may understand what Locke meant when 
he said that an obligatory natural law existed 
even before the institution of governments. 

*Address delivered at Convention of the Cali- 
fornia Association of Insurance Agents, Oakland, 
California. 


During all the history of the world of which 
we have any record, there have been only 
sixteen major legal systems. Among these 
is the system known to history as the law 
maritime, governing commerce and operations 
on the seas. It is from this gradually evolved 
body of customs and regulations, that the 
law of insurance stems. 


This maritime system is believed to have 
been originated by the Phoenicians, who were 
the great traders of ancient days. Their prin- 
cipal seaport was the city of Tyre of biblical 
fame, with a population of more than a mil- 
lion people, from whence traders and mariners 
operated in the then known seas of the world. 
As marine commerce increased there arose 
an increasing number of related problems and 
controversies, which were generally referred 
to a sort of court composed of two ship cap- 
tains. Out of the customs of the day and the 
settlements of these disputes, gradually grew 
rules and practices which were obeyed by 
common consent. 

As the tide of commerce shifted, new ports 
became the center of marine activities and 
gave their respective names to this body of 
maritime law. As Phoenicia and Tyre de- 
clined in importance, the city of Rhodes be- 
came the great focal point of sea commerce, 
and the maritime code came to be known as 
the Rhodian code. In turn, Rhodes was 
eclipsed by Amalfi on the Gulf of Capri, by 
Genoa, Venice, and Barcelona. Then the 
scepter of supremacy was snatched by the 
little island of Oleron in the Bay of Biscay; 
and today the maritime laws of Oleron are 
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still referred to frequently, while those that 
preceded are more or less forgotten. 

As the English developed their sea com- 
merce they followed the code of Oleron; the 
small courts of seafaring men still continued 
in existence, holding their sessions at the 
scene of shipwrecks or where the maritime 
transactions took place. With the growth 
of the Hanseatic League, the hub of marine 
activity shifted to Lubeck, where for many 
years conventions of traders met with dele- 
gates from Holland and England to discuss 
and regularize the law of the sea. 


Out of this expanding sea commerce, pos- 
sibly first in the medieval maritime states of 
Italy, emerged the institution of insurance. 
The first appearance of the contract of marine 
insurance in any code or system of laws was 
in the law maritime as declared by the various 
seafaring states and cities of Europe. It un- 
doubtedly developed from the doctrine of con- 
tribution and general average, found in the 
maritime laws of the ancient Rhodians, where- 
by if either ship, freight, or cargo was sacri- 
ficed to save the others, all had to contribute 
a proportionate share’ of the loss. 

Toward the end of the seventeenth century, 
under the guiding genius of Colbert his great 
minister of finance, Louis XIV issued decrees 
establishing a maritime law for France. The 
administration of this law was placed in the 
hands of the ranking admiral of the French 
navy; and from this historical accident 
springs the expression “Laws of the Admir- 
alty” or admiralty law. Later on, the same 
procedure was followed in England, where 
for many years all marine controversies were 
tried before officers of the navy in what were 
called admiralty courts. 


Meanwhile, the customs of merchants en- 
gaged in international commerce, including 
those relating to their increasingly numerous 
insurance transactions, became known as the 
law merchant. It was the practice among 
these merchants to leave all questions arising 
between them to be settled by informal courts, 
or rather committees of arbitration, estab- 
lished by the merchants themselves and hav- 
ing only such powers as were derived from the 
consent of the parties appearing before them. 
So unwilling were the merchants to bring 
their disputes before the common courts of 
Fngland, that it is said that less than sixty 
cases involving insurance are to be found in 
all of the English reports before the year 
1756. 
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In that year, however, Lord Mansfield, who 
has been called the father of English com- 
mercial law, was appointed Chief Justice of 
the Court of King’s Bench. Through his 
efforts, the principles of the law merchant 
became a part of the common law; and, by 
the time of his death, jurisdiction of the com- 
mon law courts over questions of insurance 
and other matters formerly handled by the 
merchant courts had become fixed. 

It may be seen, therefore, with what au- 
thority it has been said by Halsbury that the 
legal principles of marine insurance apply, 
with certain few exceptions, to all insurances, 
so far as their application is not excluded or 
modified by policy terms. 

Today most insurance regulatory law and 
much of the law of the policy is codified. 
But statutory law is of necessity skeleton 
law. And nothing less than a thorough knowl- 
edge of its juristic ancestry will suffice to 
transform this legal skeleton into a living 
body of usable rules. 

But enough of history. Let us turn to 
the present, and perhaps catch a glimpse of 
tomorrow. 

Very recently there have been two import- 
ant developments in the field of the law 
which are likely to have far-reaching effects 
upon insurance companies. Strangely enough, 
neither the laws nor the court decisions in- 
volved in these developments dealt with or 
particularly related to insurance companies or 
insurance policies. 

Every insurance man is familiar with the 
fact that the law applied by the United 
States courts in a given case might be dif- 
ferent than the law which would be applied 
in the same case by the state courts. In- 
surance men are aware that, while the local 
courts of a number of states have declined to 
enforce certain types of provisions in insur- 
ance policies and have been quick to hold 
that certain acts constituted waiver of policy 
provisions, the federal courts, on the contrary, 
have consistently refused to follow many of 
these decisions, have tended to enforce the 
provisions of insurance policies as written, 
and have applied more stringent rules of 
waiver and estoppel against an insured. Con- 
sequently, it has been the practice of insur- 
ance companies to take advantage of the 
diversity of citizenship usually existing in 
insurance cases, and, where the amount in- 
volved exceeded the $3,000 required for fed- 
eral jurisdiction, to remove such suits to the 
federal courts in order to have them deter- 
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mined under the more sound rules of com- 
mercial law applied in those courts. A late 
decision of the United States Supreme Court, 
however, has put an end to this practice for 
all time. Henceforth the federal courts must 
follow and apply the rules of law laid down 
by the courts of the particular state in which 
the transaction occurred or in which the suit 
is filed. This case (Erie Railroad Co. v. 
Tompkins) arose out of a suit for damages 
for personal injuries brought by the injured 
party against a railroad company; no insur- 
ance questions were involved. Its importance 
to business generally, to insurance companies 
in particular, and indeed to all corporations 
doing business outside the state of incorpora- 
tion, is of course obvious. With one sweep 
of the pen, the court has completely reversed 
and set aside a rule of law settled since the 
case of Swift v. Tyson was decided by the 
Supreme Court nearly one hundred years ago. 

The second development of importance 
arises from the circumstance that we are now 
passing through a period of gradual change 
in the field of constitutional law, particularly 
with reference to the powers of Congress un- 
der the commerce clause of the Constitution 
of the United States. It is common knowl- 
edge among the insurance fraternity that 
seventy years ago in the famous case of Paul 
v. Virginia, the United States Supreme Court 
decided that insurance was not commerce and 
therefore was subject to regulation by the 
several states of the Union. In those days, 
federal regulation of insurance was apparent- 
ly not seriously contemplated; and the com- 
panies, attempting to avoid regulation by the 
states, argued that under the commerce clause 
of the federal constitution insurance was only 
within Congressional control. But the Su- 
preme Court disagreed, and in the interven- 
ing decades the insurance companies have 
grown accustomed to the anomaly of a na- 
tional business subjected to diversified local 
regulation and control. Practice, like absence, 
makes the heart grow fonder; and today, in- 
surance men tremble at the very mention of 
federal regulation. But no ostrich-like tac- 
tics can alter the fact that the Supreme 
Court’s interpretation of the Constitution is 
changing, and that the commerce clause of 
1939 is not the commerce clause of 1869. Up 
to the time that Congress passed the Na- 
tional Labor Relations Act it had been sup- 
posed that there was a clear distinction be- 
tween manufacture, on the one hand, and 
commerce, on the other; and that the power 
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of Congress under the commerce clause was 
limited to the latter and could not reach the 
former. No less than six United States Dis- 
trict Courts held that the Wagner Act did 
not give the Labor Board authority to regu- 
late relations between employers and employ- 
ees engaged in local production, for the very 
simple and presumably clear reason that un- 
der the Constitution Congress had no power 
to grant such authority. But a majority of 
the Supreme Court of the United States 
thought otherwise. Like it or not, th’s is the 
law; and it is safe to say that there is little 
likelihood of a more restricted interpretation 
of the commerce clause being adopted for 
many years to come. Bear in mind that the 
Supreme Court has not said that manufactur- 
ing is commerce; but it does say that com- 
merce clause is broad enough to enable fed- 
eral regulatory power to be exercised over 
any business or activity which affects com- 
merce by reason of a substantially close and 
intimate relationship to that commerce. In 
view of the Wagner Act decisions, (insurance 
opinion to the contrary notwithstanding), it 
cannot be dogmatically asserted today that 
Congress lacks constitutional power to regu- 
late the business of insurance. 

There are few transactions of modern com- 
merce so closely related to the law as are 
those of insurance. The commodity in which 
you deal is nothing but a legal conception. 
The neatly printed piece of paper handed to 
an assured and called a policy is merely visual 
evidence of an obligation recognized in law. 
Essentially, it is not the paper, nor even what 
is written upon the paper, that constitutes 
the policy of insurance; your rights and ob- 
ligations, as well as those of your assured, 
result from the interpretation which the law 
places on the language you use. 


This interpretation is not arbitrary. It is 
arrived at by application of established legal 
principles evolved over many hundreds of 
years. As we have seen, these principles de- 
rive from the development of the common 
law since the time of Lord Mansfield, this 
in turn being largely an adaptation of the law 
merchant, stemming from the law maritime, 
and based upon the ancient customs of sea 
commerce. 

Moreover, these principles of interpretation 
are universal by their very nature; they are 
largely unrelated to what, for want of a better 
phrase, may be termed the underwriting view- 
point. This is something it is difficult to 
impress upon the average insurance man, who 
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knows the practices and customs of his busi- 
ness and often manages to persuade himself 
that for that reason he also knows what he 
chooses to call “insurance law.” Most busi- 
nesses fashion their products according to 
specifications prepared by trained technicians; 
insurance companies cannot consistently do 
otherwise without disastrous results. It is 
axiomatic that the careful underwriter adjusts 
the loss when the policy is written. The field 
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of cooperation between the underwriter and 
the lawyer has been only partially explored; 
further exploration cannot fail to be mutually 
profitable. 


The law and insurance are but the two 
surfaces of a single block of stone: the corner- 
stone of commercial activity in the modern 
world, and of the personal security of men 
everywhere. 


Some Observations on the Defense of Personal Injury 
Cases 


By W. H. SADLER 
Birmingham, Alabama 


T is proverbial that verdicts of juries can 
not be predicted with any degree of cer- 

tainty. Perhaps that is particularly true in 
personal injury cases. Instances are num- 
erous where sincere and apparently well 
founded expectations of a favorable verdict 
have been turned into bitter disappointment; 
and where a defendant had an apparently 
justifiable confidence that the verdict, if 
against him at all, would be for a small 
amount, only to be surprised by an adverse 
verdict for a large sum of money. In one 
personal injury case in Alabama the verdict 
was $60,000. Verdicts for $1,000 to $25,- 
000 are not unusual. 

It would be a reflection upon our judicial 
procedure to say thai the merits of the case 
was not the dominant factor in the result; 
but at the same time it would be untrue to 
say that the result was not always influenced, 
and in many instances controlled, by other 
factors. 

In every phase of every trial from the ini- 
tial pleading until that awful moment when 
the door of the jury room closes, the de- 
gree of skill and tact employed by the law- 
yers have a bearing upon the verdict and 
many times turn the case to one side or the 
other. 

Sympathy for the injured plaintiff and 
prejudice against the defendant make the 
position of the attorney for the defendent 
one of great difficulty; and the serious con- 
sequences which may result however skill- 
fully he tries the case, and the likelihood 
that unskillfulness or error of judgment on 
his part will be very costly to the defendant, 
_make his position one of great responsibility. 


It is hoped that the observations which fol- 
low may prove to be helpful to the younger 
lawyers in the difficult and serious undertak- 
ing of trying a personal injury suit for the 
defendant. 

The sufficiency of the complaint can be 
tested only by demurrer, which must dis- 
tinctly point out the defects. Since the com- 
plaint is the plaintiff's statement of his 
cause of action, it is important to take ad- 
vantage of any deficiencies in that regard. 
Under the rules of pleading in Alabama, a 
complaint in a negligence case is sufficient 
if it contains a statement of facts showing 
a duty owing by the defendant to the plain- 
tiff, a recital of the cause of the injury and 
an averment that the injury resulted proxi- 
mately from the negligence of the defendant 
in respect to that cause. Where the defendant 
is sought to be made liable on the doctrines 
of respondeat superior, it is necessary to aver 
that the agent was acting within the line and 
scope of his employment at the time of the 
negligent act or omission, except that where 
the defendant is a corporation it is suffi- 
cient to aver that the defendant was guilty 
of the negligence, for, being a corporation, it 
could act only by an agent. That is not true, 
however, where the wrong charged is wanton- 
ness; in such case it is necessary to aver that 
the agent was guilty of wantonness, other- 
wise the proof must show a corporate ac- 
tion or an act by a vice-principal. It is per- 
missible to charge negligence against both 
the master and the employee in one count, 
but if wantonness should be charged against 
the employee, and the master sought to be 
held on the doctrine of respondeat superior, 
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the count will be bad, for in such case the 
action is in trespass against the employee and 
in trespass on the case against the master. 
Negligence and wantonness may be charged in 
very general terms, but if it is attempted to 
set out the facts constituting negligence or 
wantonness, the count will be bad unless 
the facts averred support the conclusion. The 
averment of facts showing a legal duty owing 
by the defendant to the plaintiff is the 
most vital part of a complaint, for unless a 
legal duty is shown there is no cause of ac- 
tion; and this can not be averred as a con- 
clusion but the facts must be stated out of 
which the duty arises. It is often a difficult 
matter to determine whether or not the com- 
plaint contains a sufficient averment of facts 
to show the existence of a legal duty owing by 
the defendant to the plaintiff. It is beyond 
the scope of this paper (and beyond the ca- 
pacity of the writer) to discuss that question, 
for it involves the whole law of negligence. 
The foregoing comments concerning the com- 
plaint will indicate some of the more im- 
portant points to bear in mind when preparing 
the demurrer. 

The practice in Alabama has become very 
general to file the pleas in short by consent 
without writing them out in full. The practice 
is to be commended. The usual pleas are the 
general issue and contributory negligence. The 
effect of the general issue is to put the bur- 
den upon the plaintiff to prove the material 
averments of the complaint, or of some one 
count in the complaint. A plea of contri- 
butory negligence is a plea of confession 
and avoidance. It is a complete defense to 
initial negligence but not to subsequent neg- 
ligence or wantonness, except that subsequent 
contributory negligence is a defense to sub- 
sequent negligence. Under a single count 
charging negligence in general terms a re- 
covery may be had for initial negligence or 
for subsequent negligence, and so it must be 
borne in mind that even if there is no count 
specifically charging subsequent negligence, 
that charge is contained within the initial neg- 
ligence count and the plea of contributory neg- 
ligence must be considered as being addressed 
also to that aspect of the count. Where the 
pleas are not “in short by consent” but are 
written in extenso, care should be taken not 
to omit the word “negligently” in character- 
izing the conduct of the plaintiff relied upon 
as constituting contributory negligence nor 
that such conduct proximately contributed 
to his injuries. And the facts constituting 
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the contributory negligence must be set out, 
it not being sufficient to charge contributory 
negligence by way of a conclusion only. The 
burden of proof is on the defendant in respect 
to the pleas of contributory negligence, 
though, of course, such proof may be drawn 
from plaintiff’s witnesses. 

When the pleadings have thus been set- 
tled, the next step in the proceeding is the 
selection of the jury; and that is a very vital 
step in the case. As a matter of fact, the term 
selection of a jury is a misnomer. What ac- 
tually happens is that out of a panel of 24 
jurors the defendant eliminates six of the 
most objectionable ones while the plaintiff 
eliminates six of the most desirable ones and 
the remaining twelve are said to have been 
“selected.” In some counties the parties strike 
from the full panel of jurors in attendance. 
Before the striking begins the court inquires 
whether the jurors are disqualified to serve 
in that case because of any relationship to 
or connection with the parties, or their at- 
torneys, or the insurance carrier. There is 
reason to suspect that sometimes the inquiry 
concerning the insurance company is designed 
to inform the jury that an insurance com- 
pany is interested in the case rather than to 
eliminate a possibly biased juror; in other 
words, designed to create bias rather than 
eliminate it. I have been trying cases rather 
continuously for 30 years, and I have never 
known of an instance when that inquiry 
actually served any other purpose. The Su- 
preme Court has declared that such an inquiry 
should be made in the least offensive way 
possible, but frequently it is not done in that 
way. Sometimes, plaintiff's attorney, after 
the usual questions have been asked con- 
cerning the parties, will rise and ask the 
court to inquire whether any of the jurors 
are connected with a certain insurance com- 
pany, giving the name of it, and the court 
obligingly asks whether any of the jurors is 
the President of or a stockholder in that in- 
surance company, perhaps the Rock of Gi- 
braltar Insurance Company of Canada. No 
experienced plaintiff’s lawyer will fail to get 
the insurance company before the jury dur- 
ing that process of ascertaining their quali- 
fications; and so the better plan, from the 
defendant’s point of view, and {plainly a 
fairer plan, is to call the plaintiff’s attorney 
to the bench and inform the court in his 
presence of the name of the interested insur- 
ance company. In that way, the insurance 
company will be named along with the other 
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parties and thus not unduly emphasized. If 
the attorney thereafter mentions the insur- 
ance company before the jury, it may be 
grounds for mistrial. 

In some cities there is a bureau which sup- 
plies certain information about jurors and 
which, if desired, will also furnish a person 
to strike the jury. No doubt that service is 
valuable in larger communities, but the need 
for it in the smaller communities is question- 
able. The cost is considerable. 

The selection of a jury for defendant is un- 
certain and unscientific at best. Personally, I 
dread that responsibility. 

Most likely every experienced trial lawyer 
has his own notions about the type of juror 
to be accepted. There are however certain 
generally accepted rules, among them these: 

(a) With hardly an exception, men of 
education and standing in the community 
are the more desirable jurors for the defend- 
ant. 

(b) Men who are employees in the same 
line of work as the plaintiff or who work at 
the same place, are undesirable jurors for the 
defendant because that circumstance creates 
a sort of comradeship with the plaintiff. On 
the other hand, one in the same line of busi- 
ness as the defendant and who is himself 
likely to be sued in a similar case, would be 
a desirable juror. 

(c) Men who are acquainted with the 
plaintiff, especially if they live in his neigh- 
borhood, should be stricken. Even if they 
dislike the plaintiff, they will take his side 
against a stranger. 

(d) Any person who is active in any sort 
of welfare work or who for any reason is 
suspected of being sympathetic to a degree 
out of the ordinary will not be a good juror 
for the defendant. 

(e) Prejudice arises not only in the poor 
against the well-to-do—but also out of any 
situation where one person has been annoyed 
or hurt by a member of the class to which the 
other belongs. For instance, a resident of a 
small community through which a main high- 
way runs, is likely to be prejudiced against 
one charged with injuring another person 
in driving an automobile too rapidly through 
a small community; or a person who cus- 
tomarily drives an automobile will be preju- 
diced against a truck driver in a case involv- 
ing a collision between an automobile and a 
truck. By way of further illustration the fol- 
lowing instance is recalled: In a suit upon an 
accident insurance policy the defense, prop- 
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erly set up in a special plea, was that the 
insured had changed his occupation to a more 
hazardous one after the policy was issued. 
After a verdict for the plaintiff, the defend- 
ant’s attorney expressed surprise to one of 
the jurors and asked him if he didn’t think 
that the defendant’s special plea was estab- 
lished by the preponderance of the evidence. 
The reply was, “well, I don’t know about 
that, but let me tell you what one of them 
damn companies done to me one time.” 

(f) Any juror who is out of a job or who 
for any reason is likely to be in an unsettled 
or disturbed frame of mind is bad for the de- 
fendant. 

(g) A person who has himself been in- 
jured will likely have an overly sympathetic 
feeling for the plaintiff and may also be dis- 
gruntled because he didn’t get paid for his 
hurts or didn’t get paid enough. 

(h) A juror who himself customarily does 
the same sort of work as that which plaintiff 
says was negligently done will usually think 
that he could and would have done the thing 
differently and better—and he’ll take pride in 
telling the other jurors how much he knows 
about it and wherein that other fellow didn’t 
do it right. 

After the jury has been selected it is in 
order for the respective attorneys to make a 
statement to the jury of the issues in the 
case and to give an outline of what the proof 
is expected to show. The opening statement 
is the lawyer’s first contact with the jury 
that is to try the case—and first impressions 
are often lasting. He should bear in mind that 
he is himself familiar with the case but the 
jury knows nothing at all about it. And so 
in the opening statement his outline of the is- 
sues should be simple, clear, logical and con- 
cise, but full enough to give a jury a fair 
picture of the case from the speaker’s point 
oi view. He should avoid any overstatement 
of what he intends to prove; the final de- 
cision of the jury comes at the end of the 
case, not at the beginning. If large claims 
are made in the opening statement as to 
what the evidence will show there will be an 
unfortunate anticlimax if in the end the evi- 
dence falls short of those boastful claims; 
and the intrinsic force of what is proved will 
suffer by comparison. Speaking particularly 
of the opening statement for the defendant, it 
it well to point out to the jury that the plain- 
tiff has filed a paper in court, called the com- 
plaint, in which a charge of negligence has 
been brought against the defendant. This puts 
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the defendant in the position of being accused 
of something and implants, at the beginning, 
the idea, natural in every person, that the 
plaintiff having made an accusation, should 
have to prove it. A jury has no idea of what 
a plea of general issue means. If the defend- 
ant’s attorney should state the meaning to be 
that the defendant denies the material allega- 
tions of the complaint, that will mean but litt'e 
to a jury and may give the impression that he 
denies everything said in the complaint; and 
they will hold it against him or at least be 
confused, when it later appears in the evi- 
dence that many of the things said in the 
complaint are not disputed at all. It is far 
better to say, after pointing out that the de- 
fendant has been accused of negligence, that, 
“We plead not guilty to that charge.” And 
something is gained by saying we plead not 
guilty rather than saying the defendant pleads 
not guilty, as in that way the lawyer identifies 
himself with the defendant and forestalls the 
impression that the defendant is merely some 
third person whom the lawyer has been hired 
to represent. 


Of course, a plea of contributory negligence 
must confess the charge of negligence in the 
complaint. But a jury could never be made 
to understand how you could deny negli- 
gence in one breath and confess it and seek 


to avoid it, in the next; and so the defend- 


ant’s lawyer should not attempt a technical 
statement of the pleas of contributory negli- 
gence, but rather say something like this: 
“We not only plead not guilty to plaintiff’s 
charge of negligence but we say that he him- 
self failed to exercise due care for his own 
safety”—with a brief and general statement 
of the fault intended to be proved. A digni- 
fied, courteous and understandable and rea- 
sonable opening statement will tend greatly 
to enhance the defendant’s chances for a 
favorable verdict. 


The opening statements have been made, 


the time has come to put on the evidence. The 


first important duty in that regard which the 
defendant’s lawyer has to perform is in the 
matter of making objections to questions put 
to plaintiff’s witnesses on direct examination. 
It is undobutedly true that a defendant’s case 
can be harmed by too frequent objections and 
likewise by not objecting where proper to do 
so. Many times, a lawyer irritates both Court 
and jury by continually objecting to ques- 
tions which, after all, elicited only what is 
really not disputed or what amounts to noth- 
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ing of importance. On the other hand, if the 
witness is permitted to tell his story without 
any interruption he may be able to make his 
story quite impressive and may be able to add 
bits of color here and there which might have 
a very telling effect. Of course, questions call- 
ing for evidence which is important to plain- 
tiff’s case and which is conceived to be not 
legal evidence for some reason, should be 
objected to. But on the whole the right to ob- 
ject should be cautiously exercised. In the 
matter of objecting to leading questions, a 
delicate judgment must be exercised. A law- 
yer by that means may be able to get the 
witness to make the desired statement more 
readily than by any other form of question, 
but the answer is not nearly so convincing. 
I have in mind a trial lawyer who goes to 
the other extreme. In an effort to avoid seem- 
ing to lead the witness he will merely ask the 
witness, for instance, what did he see when he 
arrived at the scene of the accident. That 
form of question generally puts the witness ill 
at ease for he doesn’t know what the lawyer 
has in mind. If the witness has a ready an- 
swer that goes to the point of the matter, he 
will appear to have been coached, for, it will 
seem, in no other way could he know to make 
that answer. The questions should be so 
framed as to give the witness some idea of the 
point in mind, but at the same time let the 
answer be that of the witness and not in effect 
that of the lawyer. 


After the direct examination, the defend- 
ant’s attorney begins the cross-examination. 
The proper course to pursue in the cross- 
examination of a witness depends upon many 
variable factors. Of course, it is essential to 
develop any bias or illwill or interest that the 
witness may have. Sometimes, I have ob- 
served that a lawyer by a rapid firing of 
questions is able to get the witness confused; 
but ordinarily small advantage comes from 
that. The opposing attorney usually promptly 
asks a few questions which clear the whole 
matter, and the jury concludes that the cross- 
examiner has been unfair to the witness. A 
cross-examination which merely allows the 
witness to repeat what he has said in his di- 
rect examination, and in the same sequence, 
is worse than useless. The aimless asking of 
questions rarely ever produces any good re- 
sult, and almost always brings out some dam- 
aging statement. A very effective method of 
cross-examination is to lead the witness into 
saying something unbelievable because un- 
reasonable or into making a statement which 
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can be clearly proven to be untrue. It is sur- 
prising how frequently that can be done. In 
an automobile case recently tried a witness for 
the plaintiff who was obviously a very willing 
witness was led into saying that the automo- 
bile was traveling in excess of 70 miles per 
hour at the time it struck another car, where- 
as, the undisputed proof showed that it stop- 
ped within 15 feet after the collision and 
that the driver of the car was not himself in- 
jured at all. In another case an engineer was 
being cross-examined as to the distance a train 
could be stopped when traveling 45 miles per 
hour. The witness said he did not know. He 
was then asked successively about less speeds 
with a like answer, until finally he was asked 
in what distance it could be stopped when 
traveling one mile per hour and still the an- 
swer was “I don’t know.” It is needless to 
say that both witnesses were thoroughly dis- 
credited before the jury. These are extreme 
instances, but they illustrate the point. It is 
undeniably a wise practice to end the cross- 
examination at some point where some state- 
ment is made or some circumstances developed 
which is to the discredit of the witness, harm- 
ful to plaintiff’s case or helpful to the de- 
fendant’s case, if and when such a point is 
reached. By all means the cross-examination 
should not simply fade out, nor end when the 
witness has made some damaging statement. 
Any discourteous manner toward a witness 
who has not by his own manner forfeited his 
right to considerate treatment will promptly 
be resented by a jury—and charged against 
the lawyer’s case. The cross-examination of 
the plaintiff about his injuries, or of his doc- 
tor, is a very delicate matter. Sympathy for 
the plaintiff on account of those injuries is an 
ever present force working against the de- 
fendant. Unless the lawyer is fairly confident 
that some good will be accomplished by ask- 
ing questions touching the injuries, he had 
best not do so. Certainly the plaintiff should 
not be given the opportunity to parade his 
injuries before the jury again. How the doc- 
tor should be handled depends upon the char- 
acter and standing of the man. Any doctor 
will likely say that he applied the correct 
remedy and that the patient responded to 
his treatment; and also he will say that his 
diagnosis was rested in part upon subjective 
symptoms. Ordinarily, a few innocuous ques- 
tions along those lines will be the safer course. 
An extended cross-examination of the doctor, 
besides the risk of really convincing the jury 
that the injuries were in fact serious, may ex- 


INSURANCE COUNSEL JOURNAL 


July, 1941 


hibit a lack of confidence in the defendant’s 
main point, i.e. that there is no liability. 

It is of the utmost importance that the de- 
fendant’s attorney prepare his case _thor- 
oughly before the trial begins, both as to 
the law and the facts. It may be that attor- 
neys who regularly represent defendants in 
the same type cases keep themselves suffi- 
ciently informed as to the latest decisions of 
the Appellate Courts, without the necessity 
of reviewing them especially for the trial at 
hand. But it is surprising how even they be- 
come confused on certain shades of a doctrine 
involved in the case and will overlook some 
distinctions which may be of great import- 
ance. As for the others, those who have a 
varied practice besides the trial of negligence 
cases, it is essential that they review the de- 
cisions frequently, if not for each trial, as 
that will enable them to speak and act with 
confidence, and hence more _ convincingly, 
which will incline the court to follow them 
and, if not done in a haughty way, will gain 
them the respect of the jury. Not only that, 
but with the law of the case well in mind, and 
a full knowledge of the facts as a thorough 
investigation can give, the lawyer is enabled 
to evolve a theory of his case and hence en- 
abled to develop the evidence in line with that 
theory. Without some definite plan in mind 
the lawyer is simply fighting windmills. Ob- 
viously no definite plan of defense can be 
evolved without an intimate knowledge of 
the law and also of the facts of the case. The 
place where the accident occurred should be 
inspected in every case and careful note made 
of all surrounding conditions. Thus armed, 
the attorney will know whether the descrip- 
tion of the place given by a witness is cor- 
rect and can with assurance contest any in- 
correct statement in that regard or bring out 
any physical fact or condition which may be 
consistent with his theory of the case. Some 
lawyers seem to think that they must take the 
opposite position in respect of every fact or 
circumstance proved by the plaintiff, when 
many times some part of that proof would 
fit admirably into a well thought out plan 
of defense. Those considerations apply with 
peculiar force to the matters of objections to 
direct questions and the nature and manner 
and extent of the cross-examination. For in- 
stance, in a recent trial it was known in ad- 
vance that a certain witness would be what 
is known as a “swift” witness for the plain- 
tiff. It was determined in advance that the 
best way to discredit him would be to “give 
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him enough rope to hang himself.” In the 
course of his testimony he stated that the 
plaintiff was so badly hurt in the accident 
that he was the worst “bunged up” man he 
had ever seen; that the defendant’s auto- 
mobile was “litterly sailing along the road”; 


‘ that the plaintiff's car was “completely 


knocked to pieces and scattered all over the 
place,” each, in the light of all the other evi- 
dence, a patent over-statement. Perhaps all of 
those answers could have been kept out of 
the record by timely objections or motions to 
exclude, but they fitted well into the precon- 
ceived plan to discredit that witness, and so, 
to have had the court exclude the testimony 
would have been a worse than pointless vic- 
tory. 

When the time comes for the defendant to 
put on his testimony the lawyer is confronted, 
in many cases, with the question as to whom 
among his available witnesses he should use. 
In no event should an attorney call a witness 
without having talked rather fully with him 
concerning his testimony. Obviously in no 
other way can he know just what his evidence 
will be. But beyond that, it is essential to 
know just what manner of person the witness 
is, his degree of intelligence, etc. And still 
beyond that, he may save himself great em- 
barrassment and his client great harm. In a 
certain railroad case a hotly litigated point 
was whether the deceased was struck on a 
public crossing and his body knocked beyond 
it or whether he was struck at a point be- 
yond the crossing and his body knocked di- 
rectly off to the side. In talking over the case 
with the engineer he was told what the point 
of issue was and.asked whether it happened 
the one way or the other. He replied that he 
did not know for sure how it was at the time 
“but as a general thing I just knock ’em right 
off to the side.” A statement of that sort be- 
fore the jury would alone turn the case against 
the defendant. It is certainly a mistaken idea 
that all of a large number of available wit- 
nesses should be used, for, when that is done 
some one of them is likely to make some dam- 
aging statement, or will flatly contradict some 
other important witness, perhaps in some 
rather substantial detail. But rarely, if ever, 
can the defendant afford not to call the key 
man, that is, the man charged with the negli- 
gence, such as the driver of the automobile 
or the engineer. Invariably the jury will hold 
it against the defendant. Even when it is 
known that he will make a poor witness, he 
probably will not be wholly bad, and gen- 


INSURANCE COUNSEL JOURNAL 


Page 35 


erally it will be better to call the witness and 
suffer some ill effects than to leave him off 
and have the jury think that he is altogether 
bad, and what is worse, have them think that 
you are not being frank and open with them. 

The matter of giving the jury the impres- 
sion that the defendant’s attorney is endeav- 
oring to be fair and frank is of tremendous 
importance. Anything that contributes to that 
impression is helpful. For that reason photo- 
graphs of the scene of the accident and also a 
civil engineer’s drawing are valuable items of 
evidence for the defendant. Producing them 
for the information of the jury tends to cre- 
ate the impression that the defendant is try- 
ing to present the true facts. And they are im- 
portant items of evidence also because they 
definitely fix such matters as obstructions to 
view or the absence of them, distances and 
the like. It is helpful to have the witness pre- 
sent his trainbook or other like written mem- 
orandum covering details which naturally can 
not well be carried in the mind over a long 
period of time. But if that memorandum 
shows any erasures touching the matter in 
hand or if that matter is entered in any un- 
usual way, however good an explanation of 
those unusual features you may think you 
have, don’t let the jury see that paper. They 
will condemn you utterly as having fabricated 
the entire defense. 

The right to argue the case to the jury is a 
valuable one when made the most of. There 
are those who would discount the effective- 
ness of a jury argument but, in my opinion, 
now, as well as in the days of Socrates, a 
good argument can “make the worse appear 
the better cause.” Undoubtedly, the old style 
of forensic orations would now give the im- 
pression that the “mountain labored and 
brought forth a mouse”; but a well connected, 
factual argument wins many a suit. A mere 
recital of what the several witnesses have said 
is not argument. If the case has been properly 
tried to that point, the attorney will have 
made some note in respect to each witness of 
some statement or circumstance which is at 
least consistent with his theory of the case; 
the effective argument comprises a cataloging 
of those facts and circumstances stated in a 
way to present a picture of the defendant’s 
case to the jury. Whatever fact or circum- 
stance does not fit into that picture should 
be explained away as being a mistake on the 
part of the witness or a result of the witness’ 
eagerness to help his side or in some such way 
but never by calling the witness names. The 
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jury knows that the lawyer has the advantage 
of a witness and will themselves come to his 
rescue if unjustly abused or if criticized in too 
harsh language. 


Almost always the court sets a time limit 
on the arguments and the Clerk will call out 
to the attorney when his time is up. Some at- 
torneys will beg for more time. But he will 
gain more benefit from his promptly taking 
his seat than from anything he can say dur- 
ing any overtime the court grants. When 
the announcement comes that his time has ex- 
pired, the jury rings the curtain down on his 
act and for the rest he might say, they are 
looking out the window, restless, and crit- 
ical of him for holding them beyond his al- 
lotted time. It is likely productive of good re- 
sults for the defendant’s attorney to call at- 
tention in the closing moments of his argu- 
ment that the plaintiff’s attorney will make 
another speech in reply to him but that, un- 
der the rules of the court, he has no opportun- 
ity to speak again in reply to the plaintiff’s 
lawyer, and to ask them, please, to test what 
he might say by the evidence in the case. 


When the arguments have been concluded, 
there is little else the defendant’s lawyer can 
do except to listen to the court’s charge to 
the jury and reserve such exceptions as may 
seem proper. Most likely it is best to reserve 
exceptions in a way so that the jury will not 
understand that the Judge has ruled against 
him in something he has said to them. The 
point to which the exception is reserved may 
not have impressed the jury at all, but if a 
great fuss is made over it they may become 
impressed by it. But no erroneous statement 
should go unchallenged on account of any 
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fear that the jury might get a bad impression 
from your reserving the exception. 

It is presumed that by this time the de- 
fendant’s attorney has handed up to the Judge 
the requests for special instructions. That 
should be written with a typewriter or in such 
legible hand that the judge will not hesitate 
as he reads a charge, for hesitation in the 
reading kills the effect. Perhaps the greatest 
good that is derived from requesting special 
instructions is the influence they have upon 
the oral charge. It is interesting to observe 
how frequently the Judge will shape his 
charge, ever so unintentionally, along the 
lines of the special charges, many times using 
the identical expressions as used in the spe- 
cial charges. When that happens the charges 
become more than mere pieces of paper which 
the defendant’s lawyer has written something 
on—they become expressions of the Judge 
himself. The careful lawyer, anxious to get 
the most out of every situation, will arrange 
the special charges in some sort of logical or- 
der when the batch is given to the Judge. The 
Judge will read them in the order the lawyer 
has arranged them and in that way they may 
become a logical, and hence effective, final 
speech in the case. The number of such 
charges should be limited. A large number 
annoys the Judge and the endless reading of 
charges to the jury destroys their effective- 
ness. 

As I have said, it may be that those who 
are inexperienced in trying personal injury 
cases for the defendant will derive some bene- 
fit from the foregoing observations, but it is 
all too true,in respect to the experienced as 
well, that, as Kipling said about women, “You 
never can tell till you’ve tried °em and then 
you are likely to be wrong.” 


Convention Entertainment 


HE beauties of The Greenbrier and 

grounds at White Sulphur Springs, West 
Virginia, are waiting to delight all of you 
members of the International Association of 
Insurance Counsel who attend our 1941 meet- 
ing. All of the rooms are pleasantly located 
and attractively furnished. The hotel has ade- 
quate facilities to take care of the large crowd 
which will attend this Convention. It is also 
large enough that everyone present will be 
bound to keep physically fit—if he does noth- 
ing more than walk from his room to the 
dining room. Then each one of you will be 


kept mentally alert by trying to find some re- 
lation between the numbers of the rooms and 
the floors on which they are located. Those 
of you who have never attended one of our 
Association Meetings, or who have never been 
to White Sulphur should arrange to do so 
this year. There is a treat in store for you. 
There are several thousand acres of grounds 
which should be ample for the most exuber- 
ant. There are many secluded paths through 
the green-wooded hills (mountains are found 
in Colorado—commercial plug). These will be 
entrancing for the romantic and for those who 
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are interested in horseback rides, drives, and 
hikes. 

The old campaigners will undoubtedly make 
a solemn pilgrimage to Room 909, which is 
better known to them as the “brawl room.” 
At present they may have nothing more than 
a sentimental or academic interest in this 
room, but it might be worth an evening of 
your time to hear the tales of the happenings 
in that room in the younger days of the In- 
ternational Association of Insurance Counsel. 

For golfers, and for those who merely own 
a set of clubs, bring your hooks and slices 
with you. Each will produce a problem, the 
solution of which will be worth repeating to 
your grandchildren. There are two beautiful 
courses at White Sulphur, which would yield 
you plenty of room for full swings. These 
courses are replete with rolling fairways, 
kindly rough, sand traps, smooth greens, and 
water holes. (By all means, do not let the 
frightful White Sulphur habituees who may 
be called water buffalo cause you to look up 
on your shots over the water.) 

Not only will you have fun playing golf on 
either the “Greenbrier” or “Old White” 
courses, but you may be rewarded by re- 
ceiving one of the many substantial and at- 
tractive prizes. The Committee’s highly scien- 
tific, blind handicapping system, is such that 
every participant in the tournament on Thurs- 
day, September 4, has an excellent chance to 
carry home proof of his ability or luck, re- 
gardless of whether he belongs to the class of 
real golfers or falls in the “lousy” or lawyer 
category. 

There will be prizes for those who are 
young or sturdy enough to play tennis. If 
you are agile enough to pick up your own 
bouncing balls, you may wish to play table 
tennis. 

There will be swimming; dancing every 
evening; a bridge tournament, where you may 
use the old rules, the new rules, or no rules 
at all—in fact, no system is barred. The 
prizes are handsome. 

During at least one evening before dinner 
there will be an elbow-bending contest in 
which all present are invited to be the guests 
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of the Association. The official convention 
program usually dignifies this gathering with 
the name of “Social Hour.” The subject to 
be limitedly discussed at this affair is: “Should 
The Air Service Be An Independent Arm Of 
Our Fighting Forces, or You Can’t Fly With 
One Wing.” We promise you that you will 
make more friends per ton mile, or per acre 
foot, or per case, or what-have-you, than you 
have ever done at any party before—or since, 
if you live through it. 

There is no curfew at White Sulphur. The 
nights will not be long enough for dancing, 
ringing doorbells, bull sessions, vocalizing 
(with or without harmony), and sleep. The 
choice is up to you. 

If all speakers on the program will give up 
their time we will arrange for an open forum 
so that a few lawyers who have lost cases 
will have a chance to address the multitude 
who always win their cases. There will be 
many opportunities to learn some law, and to 
talk shop. In fact, you may not be able to 
avoid talking shop. 

There are an increasing number of young 
people accompanying their parents to these 
meetings. They are welcome, and special en- 
tertainment for them will be arranged. If, 
at the time you make your room reserva- 
tions, you will furnish the hotel with the 
names and ages of the youngsters accompany- 
ing you, we believe it will save lost motion 
in their getting acquainted. 

In fact, your Entertainment Committee 
promises everything, including perfect weath- 
er, with or without humidity. Bring many or 
few clothes, and we assure you that whatever 
you bring will be wrong. 

Come by air, train or motor, or thumb 
your way. But, by all means be at The 
Greenbrier not later than Wednesday morn- 
ing, September 3, 1941. Many will arrive a 
day or two in advance of the opening of the 
Convention. 

There will be a happy time for all of us. 
Come one, come all! 


WHITE, 
Chairman of Entertainment Committee. 


1 
n 
e 
it 
h 
e 
e 
st 
il 
n 
is 
e 
g 
S 
h 
e€ 
e€ 
€ 
y 
= 
y 
s 
u 
n 


